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THE CHAIRMAN: Gentlemen, we will now call 

this meeting to order. We now have a quorum and you 
all have received notice as of the leth of June advis- 
ing the items suggested that the meeting of the 
committee on the 17th of April constitutes the agenda 
on this meeting. Before we start with that, there 
has been an inquiry received by the Secretary from 
several people and agencies who are anxious to obtain 
a copy of the record of the proceedings taken here. 
i have spoken to Mr. Lewis about the procedure that 
is involved and I think he has some advice to offer 
as to what should be done in connection with anyone 
who wants to obtain a copy of the record here. 

MR. LEWIS: Me, Chairman, of course this 
is a question for the Committee. In fact there are 
two questions involved. The Committee should decide 
whether it wishes public distribution of the Hansard 
SP nov, and ai they decide that public distribution 
is desirable then they must decide how it is to be 
handled. My own feeling in the matter is, if it 
ts°decided to allow public distributkon, then I can 
see no reason why the Secretary should be burdened 
with those additional responsibilities. I would 
suggest. for the consideration ¢€ the Committee that 
perhaps the simplest way would be to advise such 
persons that they can subscribe direct to Angus, 
Stonehouse Company Limited. 


THE CHAIRMAN: We have a contract with 
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Angus, Stonehouse Company Limited for a certain 
number of copies and anyone who wants to obtain a 
copy would have to negotiate with them. 

MR. WREN: Mr. Chairman, I would move that 
a record be made available to the public on application 
to that firm, 

THE CHAIRMAN: Would someone care to second 
the motion? 

MR. ROWNTREE: I second that motion. 

THE CHAIRMAN: Moved by Mr. Wren, seconded 
by Mr. Rowntree that the record be made available to 
anyone desiring to obtain same, 

MR, MACDONALD: Before we vote on that, 
does that leave the fixing of the charge completely 
Out of sour hands? It is possible the price could be 
so prohibitive as to exclude many people who want to 
subseribe for it. 

THE CHAIRMAN: I understand from the 
reporter the likely charge would be 10 cents a page. 

MR. MORNINGSTAR: Do not the people who 
want it pay for it themselves? 

THE CHAIRMAN: Oh, yes. 

MR. MACDONALD: LI realize that. Al de 
am saying, it is one thing to vote on the principle 
of making it available to the public and another 
thing to ignore the fact that this might go on and 
cost $300 or $1,000, which it might well do. In 


terms of pages, 10 cents a page is going to cost 
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$10 or $15 a day. 

THE CHAIRMAN: Well, we cannot very well 
fix the price for the Stonehouse people; we have no 
control over that. We have a contract with them 
for ourselves for twenty copies and they will be fur- 
nished to us at a certain price, Now, anyone 
desirous of obtaining a copy of the record, if we 
agree that the record should be made available to the 
public, would have to make their own arrangement 
with Angus, Stonehouse Company Limited. We cannot 
fix the price that they would charge the public. 

MR. YAREMKO: I am trying to recall the 
quotation that we received from Angus,Stonehouse. 

Was it not based on a breakdown of the costs, so much 
for the reporter and the rest for the cost of repro- 
duction? 

MR, LEWIS: My recollection is, without 
having the correspondence before me, that it was so 
much a stencil, $1.85 a stencil, I believe, and rather 
a nominal charge for the twenty copies. The cost 
for the stencil was to include reporting, etc. 

MR. MACDONALD: The point I am making is, 
the thinking of the Committee is -- sometimes you have 
Titty and sixty pases “Or transcript. Tor the day, and 
that simply means if they want the day's transcript, 
any person outside the Committee who wants a copy 
of 1G, ls eoling to pay $5 a day. We are going to 


meet conceivably fifty to one hundred days before 
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this Committee is over, and that is $500 to $1000. 

It is a meaningless gesture to say we are going to 

make this avaiian.e bO the public Lif 1% 18 going to 
COSt that to get it. 

MR MYERS: Could not a copy be available 
ay tne offace of tne Secretary or tne public libraries 
or something of that sort for anyone who wanted to 
see the record? 

THE CHAIRMAN: We will have additional 
copies, but only nine more than are on the Committee. 

MR. MACAULAY: Well, what is the alterna- 
tive? Can we not file them at the library? What 
is the alternative of my friend's suggestion; is he 
Suggesting the Government should print one hundred 
extra copies at $1000 apiece and have them sent 
around? What is the alternative? 

MR. MACDONALD: The Committee feels it is 
available to fifty or one hundred key people in unions 
and management and different other bodies across the 
province. They want this available, and make it 
available at a price that is a fair price, and I 
suggest the cost of doing that is going to be a very 
small proportion of the cost of this Committee. 

MR, SPOONER: Could it not be printed the 
same way as Hansard in the House? 

THE CHAIRMAN: I understand it would be 
much more expensive. 


MR. MACAULAY: To save some time, could we 
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set up a three-man subcommittee to report to this 
Committee as a whole tomorrow morning? I assume we 
are poing to Sit more than today. 

THE CHAIRMAN: If it is necessary we will 
sit the rest of the week, 


MR. MACAULAY: There is no point in taking 








everybody's time with this point if a few people 
could see what this could be resolved into. I would 
move in any event, if it is possible to have Mr. Wren, 
Mr. Macdonald and Mr. Yaremko on a subcommittee of 
three to decide what can be done to make public the 
necessary copies of the proceedings of this Committee 
and to report back tomorrow morning. 

MR. JACKSON: I second that. 

THE CHAIRMAN: Moved by Mr. Macaulay, 
seconded by Mr. Jackson, that a committee of Mr. 
Macdonald, Mr. Yaremko and Mr. Wren be appointed to 
look into the making of this record available to the 
public and to report back to this Committee tomorrow 
morning. Any discussion? AUD cimfeveur? Carried. 

Now then, gentlemen, we have with us this 
morning the officials of the Department of Labour, 


and I think at the outset we would be pleased to 








have a statement from the Minister of Labour, Mr. 
Daley, if 1t is the pleasure of the Committee. 
HON, MR. DALEY: Mr. Chairman, members of 


the Committee, ladies and gentlemen: I appreciate 








having the opportunity to just say a few things at 
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this, now the second meeting, of this Labour Committee. 
Il assure you J am not going to be very long, but there 
are a few things I would like to draw to your atten- 
ULOn, 

As many of you are aware, I was appointed 
Minister of Labour back in 1943 and have held that 
office continually since that time. At that time 
we had n existence what was then known as the Labour 
Court. This Court was presided over by judges and 
Professor Finkelman was the Registrar of that Court. 
After some brief period of time it was deemed ad- 
visable by the Government on representations from 
both organized labour and management that the Court, 
while fulfilling a very useful purpose, was not the 
answer that was desired. The Government decided 
to dissolve the Court and establish a Labour 
Relations Board. Objections to the Court at that 
time were that it was too judicial in character, 
that organized labour could not present their cases 
in their own language before a court of that calibre. 
It was decided to make that change and the Court was 
dissolved, as I have said, and the Labour Relations 
Board established. 

The Labour Relations Board personnel was com- 
posed of representatives of organized labour and repre- 
sentatives of management with an impartial chairman, 
Over the years the personnel of this Board has changed 


from time to time, sometimes unfortunately because of 
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death or for other reasons, but we have been very 
fortunate in having a very high type of personnel 


administer this Labour Relations Board, We also 





have had a reasonable continuity of the services. 
some of our members have been on the Board for a very 
long time, which is a very desirable thing in a Board 
of that kind. 

Professor Finkelman, with the exception of 
a short interval when he resumed teaching at the 
university, has been continually with the Board. I 
would say here, and I think that labour and manage- 
ment will agree, that Professor Finkelman is a man 
who has had great experience. As a matter of fact, 
I do not think there is any man on this continent who 
has had more experience, has a better knowledge and 
understanding of labour relations problems with all 
their implications, their effect on the industrial 
life both from a workers! and management point of 
view than the professor. 

I am going to stop there and just say that 
if and when any request is made from this Committee 
that the professor will be available to explain the 
workings of the Labour Relations Board, its objects 
and how it goes about accomplishing them. 

In Ontario -- and I want you in your deli- 
berations to remember that we have had a terrifically 
expanding industry. It has been expanding at an 


unbelievable rate, I believe fifty per cent or 
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more by reason of the industrial activity of Canada. 
Statistics, I believe, will disclose that the record 
has been good, and I would say,considering the great 
industrial expansion and the ever-increasing ‘tempo 
of labour organization, that the activities of the 
Board in the administration of the Labour Relations 
Act have been excellent because in that time we have 
had a continuous, gradual improvement in the standard 
Oi Lava ie, 

In the early days in this era, starting as of 


1943, there was on the part of management some fear, 


hesitation, in accepting organization into their plants. 


—~ 








In some cases this resistance was quite emphatic against 





the organization, but without going into it in any 


detail at this time I would say that that feeling is 
almost entirel one and that today there -.s better 


understanding and mutual goodwill as between manage- 





ment and labour than was ever even dreamed of in the 
early days. OF course, the unions' obligation to 
—_— 

the workers is to get the best paying, the best con- 
ditions of employment, the greatest security that 
can be obtained, The industry desirous of having 
the organizat. on has to decide how far they can go, 
bearing in mind the ability of the public to pay and 
absorb the goods they make and must sell and at a 
price that will encourage sales and yet remain com- 


petitive in their field. So, you have differences of 


opinion between management and labour that sometimes 
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leads to serious trouble. However, I think it is 


safe to say that the Labour Relations Act with its 





regulations, its Labour Relations Board and its con- 





ciliation services has had a very salutary effect in 
this province. I believe there is no place of 
equal industrial growth that has had less industrial 
disruption than here %n Ontario. 

Gonciliation 1s under. Mr. Mine, who is 
recognized as one of Canada's outstanding concilia- 
tors, with a record of achievement behind him. He 
will at your request explain the process and the 
activities of the Conciliation Board over which he is 
the head. 

The Labour Relations Board, which is only a 
smals part of the Department of Labour, has.been and I 
presune always will be, from an administrative point 
of view more or less contentious. it is not like 
endeavouring to find a better way to administer the 
forests or the fish and game laws of this province, 
aumportant as they are, because it deals with human 
beings, their aims and object's, their natural desire 
to improve their starding. It actually deals with 
the bread and butter of the workers and on the other 
Mand uthe soli cw. sourtindustry co produce, to sel, 
to create jobs. Perfect conditions are no good if 
there are no jobs. 


One of the problems which I believe is 


facing this Committee is to decide if the Act is in 
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balance, does it give unjustified protection to the 


workers or power to the workers, or to industry? 





Is it weighted against either one or the other, does 
it .e6eve too. much or too little for the bargaining 
table, for, after all, ladies and gentlemen, disputes 
are settled at the bargaining table, and that is an 
really the only place that they can be settled. 

Over the years many briefs have been pre- 
sented and submitted by both management and labour to 
myself as Minister of Labour. The way I have treated 
these over the years, these briefs, the thoughts of 
many, thoughts of many administrators and thoughts of 
other people that have been presented to me, has been 
to hold meetings with my deputy, with Mr. Finkelman, 
the Chairman of the Labour Relations Board, with Mr. 
Fine, the head of the Conciliation Services. We sit 
down regularly year after year, consult these briefs, 
weigh them, and, of course, in the final analysis have 
£0.) diseussion, I, because of my position, have 
had to make decisions, what amendments we would sub- 
mit to the Legislature and what we would leave out. 

We have, of course, had to weigh the results of these 
proposed amendments from their overall picture, whether 
an amendment might eliminate some problem in adminis- 
tration and create others. In this way we have 
brought about amendments from time to time that have 


been submitted to the Legislature until today I 


believe we have a practica e and re le 
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ead eae CRC ee cere) os belng sound. 
Can it be improved? That is for you, the members of 
the committee, to decide, but I suggest only after the 
most searching scrutiny. 

Here is an interesting thing: a man came into 
my office a few months ago. He was from another 
country and he had been delegated by his government 
to examine into labour legislation. He had been in 
the United States, he had been in England, and he was 
eight months on this job. He spent several days with 
Mr. Fine and several days with the professor at the 
sittings of the Board, and he came and advised me 
that after all his investigation he was going to 
recommend to his government that the Labour Relations 
Act of the Province of Ontario was the most workable 
ber nos -counury. 

Labour relations, as I have already said, is 
contentious and I would suggest that while many sug- 
gestions are made, that laws should be included that 
we curb this activity or that activity, we must 
always bear in mind that labour is a legal organiza- 
Cee othap. .b has 1te constitution, that its. inter= 
nal workings are its own affairs and I do not be- 
lieve in propounding or developing legislation that 
curbs activities as long as they are done within the 
field of the Labour Relations Act. It cannot 
be administered by policemen. You cannot throw 


people into jail because some untoward action has 
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taken place. Another thing, it cannot be too far 
ahead of public opinion for public opinion is the main 
thing on which legislation must stand, and to be work- 
able it must have public opinion behind it. So, 

you can go and you can declare by legislation this 
ecu ia 2iilegal and that act illesal, but you must 

have the cooperation of management and labour to make 
it work. 

We have endeavoured over the years to bring 
both parties into agreement and bring them along with 
us, and I think with a certain amount of success. 

At the opening session it was suggested 
that comparisons as betweenqmr legislation and other 
provinces would be available, and we will have those 
comparisons to present to you when and if you desire 
them. 

in conciusion, Mrs Chalrman, I would say 
this to the Committee: I am anxious,as the adminis- 
trator of this Department, to have in this province 
the best legislation possible, and I offer the 
fullest cooperation to this Committee of the Depart- 
ment, of the executives and anybody in the Department 
Of sLabour, They will all be available and will 
assist you in every way possible in your delibera- 
tions. 

THE CHAIRMAN: Thank you very much, Mr, 
baley. Now, gentlemen, I understand that you have 


each been furnished with a summary of the provisions 
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of the Labour Relations Act and also the antecedents 
of the Labour Relations Act. Has everyone received 
a copy of both those documents, the summary of the 
provisions of the Act and the antecedents of the 
Labour Relations Act? I presume that the first 
document, that is, the antecedents of the Labour 
Reiavlons Act of 1950, is to comply with the histori- 
cal background of labour relations in this province 
prior to the passing of the present Act. The summary 
of the provisions of the Labour Relations Act as 
it presently is enacted is contained in the second 
document that has been handed to you. We have 
available the Deputy Minister Mr. Metzler, Professor 
Finkelman and Mr. Fine, and I would leave t to the 
Committee to decide what method of approach we are to 
take at this aspect of the meeting. It must be 
understood, I think, that Professor Finkelman is 
considered to be the expert on the Labour Relations 
Board and Mr. Fine is a Conciliation Officer and head 
Of the Conciliation Services, so in directing your 
questions, gentlemen, I would suggest that anything 
you have Be ask concerning labour relations and the 
Act and the actions of the Board be directed to 
Professor Finkelman, and anything having to do with 
conciliation proceedings should be directed to Mr. 
Fine, 

MR. MACAULAY: Mr. Chaimmnan, am I right 


in assuming that everybody has read these antecedents 
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of the Labour Relations Act. 

THE CHAIRMAN: I peer think you would be 
right. 

MR. MACAULAY: With great respect, it 
strikes me as being necessary that we ought to go 
through that this morning and then go through the 
summary of the provisions, because I do not think we 
can intelligently discuss anything with these gentle- 
men until we have read those documents. 

THE CHAIRMAN: No, I do not think it would 
be wise to proceed without going into the antecedents 
of the Act and the summary o. the Act, Would you 
propose that we read it ourselves? 

MR. MACAULAY: I would propose that it be 
presented by whoever wrote it, or if necessary you 
read it. You have an attractive sonorous voice. 

THE CHAIRMAN: That is very kind of you. 
Well, gentlemen, with your permission --- 

MR. MACAULAY: Perhaps the Committee does 


nos think that is rignt. 


MR. MYERS: Have someone give a summary 
ayes Bre 

MR. METZLER: Professor Logan is here with 
us. The antecedents represent a digest of the first 


portion of a book that he wrote on this subject, and 
th.s digest has been prepared in the Department with 


his knowledge and permission. 
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THE CHAIRMAN: Professor Logan, would you 
like to present the antecedents of the Labour Rela- 
tions Act, 1950, to the members of the Committee? 

MR. LOGAN: L think that your idea of 
reading it might be the best thing, Mr. Chairman, 
because after all you cannot shorten it down much 
Purtherachan 2, is. 

MR, MACAULAY: It is already a digest, is 
it not? 

MR. LOGAN: Pretty well. 

THE CHAIRMAN: Well, with your permission I 
shall proceed to read this very interesting document: 


"THE ANTECEDENTS OF THE LABOUR 
RELATIONS ACT, 1950 


EARLY LEGISLATION 
Provincial: 

"Reflecting the simpler and more localized 
economic conditions, nineteenth century legis- 
lation affecting industrial relations was 
mostly provincial. State inquiry and inter- 
ference in the 'eighties and 'nineties was a 
reaction, in some instances, to sweat-shop 
conditions and to low standards of safety from 
accidents but increasing attention was also 
turned to the problem of disputes. Statutory 
provision for intervention in disputes is found, 
for example, in the Trades Arbitration Act 
of Ontario in 1873, in the Nova Scotia Com- 


pulsory Arbitration Act of 1883, and in the 
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Trades Disputes Acts of British Columbia and 
Ontario in 1894 and of Quebec in 1901. Space 
forbids elaboration of these and other early 
provincial Acts. There seems to have been 
little in them that was original. Canadians 
seemingly copied British and Australian legis- 
lation -- a circumstance that led a Federal 
Royal Commission on Labour and Capital, re- 
porting in 1839, to recommend that more 
attention be paid to American statutes and 
their administration as being more applicable 
CO Canadien conditions... . 

"With the turn of the century, leadership 
in this field passed to the Federal Government, 
and Canadian legislation soon showed evidence 
of more originality in design and a maturer 
appreciation of the country's needs. Yet the 
provincial legislatures did participate in 
the improvement. Ontario's Railway and 
Municipal Board Act of 1906, for instance, 
carried many of the same features as the 
federal legislation of the period and pro- 
vided, in addition, machinery for taking 
over and operating any railway where services 
were suspended - machinery which it twice 
used with effect. Over an eighteen-year 
period (1906-23) the Ontario Railway and 


Municipal Board intervened in five strikes of 
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street railway employees as compared with some 
fifty applications to the federal Department of 
Labour for boards of conciliation and investi- 
gation under the Industrial Disputes Investiga- 
tion Act by street railway companies or their 
employees. This proportion indicates the 
larger dependence of public utilities upon the 
federal authority in this period, even among 
industries wholly within a single province 
Dominion peacetime legislation: 

"The dominion government's formal contri- 
bution to peacetime labour relations before World 
War II involved the enactment and operation of 
the following legislation: The Trade Union Acts 
of the early 1870's, freeing the unions from 
charges of criminal conspiracy and, by implica- 
tion, creating an area of legal picketing; the 
Conciliation Act of 1900; the Fair Wage Resolu- 
tion, covering government employees only; The 
Railway Labour Disputes Act of 1903; and the 
Industrial Disputes Investigation Act of 190/ 
with its later amendments. None of these, 
unless it be the first, was directed especially 
towards collective bargaining. With -one ex— 
ception, these early twentieth-century statutes 
were concerned with the settlement of disputes 
per se leading, or threatening to lead, to 


stoppages. 
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"The Conciliation Act of 1900 was patterned 
on the British Act of the same name of 1896. 1% 
contained no compulsory features but merely pro- 
vided free conciliation by individuals or 
boards, chosen by the disputants themselves, 
upon request of both parties. It provided, 
also, for registration of boards so created, 
for the establishment of a Department of Labour 
to collect and digest statistics relating to 
labour matters and to publish a monthly Labour 
Gazette. The Railway Labour Disputes Act, 
whose passage through Parliament took two years 
and whose content changed in the process from a 
prescription for democratically administered 
compulsory arbitration to something much milder, 
became law in 1903. After a very limited 
functioning, it was consolidated with the Con- 
ciliation Act in 1906, and subsequently the 
railway field was covered by the Industrial 
Disputes Investigation Act with its more varied 
weapons of control and its wider jurisdiction. 
The chief significance of the Railway Labour 
Disputes Act for us today lies in the fact 
that it was a stepping stone on the way to the 
Industrial Disputes Investigation Act, and that 
its changing prescriptions during its slow 
passage through Parliament reveal the groping 
trial and error in the thinking of the legis- 
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"The Industrial Disputes Investigation Act 
of 1907 provided compulsory investigation by 
government-appointed boards into labour disputes 
of certain types of industry. It prohibited 
a stoppage of work pending investigation. By 

Sie. ose aa eis ee ee ee ee 
amendment, it required both employers and em- 
ployees to give thirty days' notice of an intended 
change in wages and hours, and if such notice 
caused a dispute, neither party could alter 
the conditions until the dispute had been dealt 
with by a board. The Act relied on the effect 
of public opinion, which would be informed 
of the stand of the parties in dispute and of 
the published recommendation of the board, to 
help settle the controversy with justice to 
both parties. The Act had_ compulsory appli- 


cation o ining, transport, and 


PS ewe eS Its machinery could 
be applied, however, to any dispute in other 
industries if both parties to the dispute 
consented, and in the early ‘twenties it was 
Burne? inereasingly to this use 4.4 4 

"The main features of the Industrial Dis- 
putes Investigation Act were: (1) compulsory 
provisions for the industries assumed to be 


under dominion jurisdiction and designated 


as affecting the public interest; (2) the 











ays a 8 
vad" nokeeinakaveh ngpiaens. jatndauhok oor w 







. oe rer nde Je ip ; 
uit BO. Sahl oa yi gigi Felgen “bobivera HWE 30 | 
god ED ae oak ojat abisod barnidnek- nga avon 
jee ; Kieth oeeemeatay bar? ohs4 sb hE Oe eee ——o 





— 


coc en ag Jobin: ib ta Bogue nindies ‘0 





| 
. Hy Eben cy a ar j ew 
wy e. i 
ae OOF yaa 0 6) bwitrht << ip akiaeelay sind Yo" “egeqaots a i] 
Tee — eal HOF BAA hy ae 1 1g + a > i. I A ie ; 
heme cee eet, 0 © Ror Aor ’ Firs) eee 25 
‘ i Co Rye sx 1 ae oe Par cae ke b ae aD } . 
Lite. &° aye Lai > Heed Ses hopert i as " soainbwi one: | 
RR OEY a ess a fat est a haya Se ese eet Damme? a ‘acs ae | 
| hc iienit ne to ohGe Tavern techs ae lea) PeEgolG : | 
i ot = } 
+ Se Saree eee eco hd Meee FG aie, Bea: sans Mt : ; 
Siar CP it, oe ee po ¢ ns ry Ge : 
) w'Nndic Te Oe nee DAS eoGee el wars : 
| pining PP Ps See ee coy ee ema cl wrk, '* | : 
: is ee Fee | haa wre reg nea I ihe 5 ah) FASC ia co hsG05 i yo 
: : i 
soles hs Piet ee or! eer ae ag Ree a )) ; 
ida Toed tah “thers eff 2ienu uiee Jbeaes aria | 
) ive fa a er Re eR be tN ee Gee rears 
ion te Gee HO Debfed Jos ett baie 244 Boltw 
\ es Wa ij, Bre ey esp, 12 j ae) £ ets, 4% | 
balind io. Se Blew Botea’ vod sg ) bald 26 . 


eae ae: a, ules | hae ats RvR. ches ae a nm} 


7 WY a ei ea Pre cea : oft ae OS) 

oe) Ag eae ute ee <2 Alves Je Ca een mcd as ” rea _ 
lo Poe ssl OF BSLINay Sit ‘bonds as Te 
| Pie aati ato ia j hates Lye eit 
! ; 


aoe cy , ee as ore UF De ayy M - eae, 


| + goth Wai easevendade erly ere gies 
! ae als Ret gt es ftyet on ak ayy ae aeoh 


ina, = Stee eel, . 
ae bike ae Figen ee Me ae ‘es 
luk ‘eroelugdet “hat Fea. “aa eliiag sod 


ee Piat Me ace oe ts 
ine om RS _syteke. ‘hac a. YG nO: 356 
oy oe ae ee Re ate Pea gegen ae Perran 5! : | 7 - | 
~OLe7Gale Eke et) ne eb? era fede 8 Sh eternity | reg 
1 a aie - yee bees ye fee ipe _—— ° com | ' ; 
de BG Arig Mea eae at pestis ; f 


305" + SbH bash add ow. tay 1ow]Qq Oris 4970 ’ 


a 


+ a. 
r he 


a 
| ele ih Mies PEN ean eee (ie pe Ns 
) 
| 
t 









1 ; 7 ona ah rae eee cone i, & 
aus roe fae re a ost at ae eae dono 
| *e psa uses ‘ene ‘on ternwe oul bod Lege pti 
} i ; ote re j ang ee i pot 


srukib ens oe estitig Ayod “ae aotttavbnt 


naw SY Setoidae? eeaed ene Pah twa: bsionege! 
ae rene . 1, ; Sasa 
4) eee tad hai Piao beta propa 
i F; 7 ~ wu 
he a - FI 


olan ‘a 


¥ 








ANGUS, STONEHOUSE & COMPANY 
TORONTO, ONTARIO em 


representative principle in administration 
through a government-appointed ad hoc board of 
three, including a nominee by each party to the 
dispute and an independent chairman; (3) depen- 
dence upon public opinion through (a) publica- 
cation of the report of the investigation of the 
dispute and the board's recommendations thereon 
and (b) permission, at the discretion of the 
board, to the press to be present at the board's 
hearings: (4) conciliation operating through the 
agency of board members and affected by publicity: 
(5) 'cooling-off period' of defined length en- 
joyed or endured by the disputants who had 

been made cognizant of the facts revealed through 
investigation, and whose attitudes had been some- 
what affected by the conciliators. With exper- 
ience and the passage of time there is said to have 
developed (a) less dependence upon publicity and 
a greater reliance upon conciliation; and (b) 

a tendency, with the growth of organized unions, 
to permanent disagreement among the board members 


and the issuance of minority and majority 


reports. 

i . This Act was operative over a period 
of forty years and... many of its terms are 
ancorporaced Gn present, legislation . . . 


"The constitutional validity of (the 


Industrial Disputes Investigation Act)... was 
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questioned in 1911 when the Montreal Street 
Railway Company challenged the power of the 
dominion parliament to enact such a statute; 
but a Quebec Superior Court upheld its validity 
on the ground that the subject-matter had a gen- 
eral or national importance and was connected 
with the peace, order and good government of 
Canada. In 1917, however, when the City of 
Edmonton applied for an order to restrain a board 
from inquiring into a dispute with its street 
railway employees, the dominion wauthorities did 
not oppose the injunction and no inquiry was made. 
In fact, it was officially stated later that ee 
these years the practice of the Labour Minister 
was to establish a board in a dispute involving | 
municipal utilities only ‘in the absence of a 
distinct protest by the municipality on the et 
eround oD jurisdiction: ! But in 1923 a board 
was established in a case involving the Toronto 
Electric Commissioners, a municipal body. A 
restraining order applied for by the Commissioners 
was granted and the question of the validity of 
the Act was before the Courts. 

"The Ontario Court of Appeal upheld the 
Act maintaining that it provided machinery for 
inquiry into disputes "which may, and in other 


eases will, develop into disputes affecting 
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not merely the immediate parties thereto, but 

the national welfare, peace, order and safety 

and the national trade and business .. .! It 
declared, furthermore, that ''the legislation 

is not law in relation to municipal institutions, 
local works, property and civil rights or matters 
purely local as these words are used in the 
British North America Act.' In January 1925 the 
Judicial Committee of the Privy Council in a 


famous judgment read by Viscount Haldane re- 





versed this decision declaring that the Act was 
one 'primarily affecting property and civil 
rights,' a subject reserved to the provincial 
legislatures, and that most of its clauses 
‘could have been passed, so far as any province 
was concerned, by the provincial legislature 
under the power conferred by section 92! 
Privy Council, the Industrial Disputes Investi- 
gation Act was amended to restrict its applica-| 
tion to: (i) 'any dispute in relation to em- 
ployment upon or in connection with any work, 
undertaking or business which is within the 
legislative authority of the Parliament of a 
Canada' and there follows an re eae 
ee 
(ii) 'any dispute which is not within the 
exclusive legislative jurisdiction of any 


provincial Vepiglature .-. .'; (iii) ‘any 
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dispute which the Governor in Council may by 
reason of any real or apprehended emcrgency 
declare vo be subject tortvhe provisions’ ef this 
a ee eRe CVE ome wie ariere 


exclusive legislative jurisdiction of any pro- 








vince and which by the legislation of the pro- 


vince is made subject to the provisions of this 


———— ro 


Act.! This last clause was the significant 
one, It opened the way for expansion of the 


federal power through legislative action in the 


provinces to delegate authority to the Dominion. 








Within a year British Columbia, Saskatchewan, 
Manitoba, and Nova Scotia passed such legislation, 
while Alberta passed an IDI Act of its own on 

the federal model. Ontario and Quebec passed 
accommodating Acts in 1932. In this way it 

was thought that the problem arising out of the 
Privy Council decision had been overcome and the 
necessary flexibility achieved. 

"The records of the Department of Labour 
and statements published in The Labour Gazette 
show clearly that (contrary to some belief 
prevailing today) the powers granted to the 
federal government by this permissive legislation 
were used. During the later 1920's and the 
1930's, for example, the provisions of the 
IDI Act were regularly invoked to deal with 


disputes involving coal mines and street 
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railways which, in the absence of the enabling 
legislation, would have been beyond the scope 
of the Act. Beyond these again, on a few 
occasions during this same period, boards of 
conciliation and investigation were established 
in accordance with the provisions of the Act to 
deal with disputes in works and undertakings 
that were outside both the normal boundaries of 
federal gurisdiction and the definition of 


‘employer! set forth in the Act. The latter 


was done, apparently, only with the consent of both 


parties to the dispute. There was, however, 


considerable opposition to this enabling legis- 
lation, at least on the part of employers, in 


the provinces whi : As a 
result, a considerable body of legal opinion, 
which held that such legislation was ultra vires 
of the provincial legislatures accumulated. In 
1950 the Supreme Court of Canada, in an early 
use of its newly acquired high responsibility, 
upheld a decision of the Supreme Court of Nova He 
gate the powers conferred upon it under the 


Ae ee Se 


constitution to another political body of co- 
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MR. MACAULAY: What was the name of that 


case, Professor Logan? 
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THE CHAIRMAN: 


The 1950 Decision of the 
Supreme 


Court of Canada dealing with a Nova Scotia 
case. 


MR. LOGAN: 


I do not believe I can give 
you the name offhand. 


MR. METZLER: We will check it against the 
pook, 
THe CHAIRMAN: 


We will get that information. 
"Orders-in-Council in World War T: 





"The Government rather tardily in World 


War I Struck a pattern of labour relations 


eontroL very simiiar to that of the earlier 


years: of World War’ II 


. 


It involved (1) 
an extension of the IDI Act (March 1916) to 


cover industries producing war material for 
the duration, through making use of the war 
emergency power; (2) a declaration of prin- 
ciples (July 1918) naming, among other matters, 


the right to organize and to negotiate with- 
out discrimination, comparable to the famous 


PIC. 2685 of June 2940 for the guidance of 


employers and employees engaged in war pro- 
duction: 


this in the interest of fair and 
peaceful industrial relations and maintenance 
of war output; the 1918 Order differed, how- 
ever, Jon that. LU provided Tor arbitration 
with final authority through use of a tri- 


partite permanent Labour Board of Appeal, to 
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which either party to a dispute might appeal 
from decisions of the boards of conciliation 
investigating the disputes; (3) prohibition of 
strikes and lockouts for the duration of the war, 
ordered only one month before the end of tne 
conflict; (4) the use of one-man commissions 

and of royal commissions in the investigation 
and settlement of disputes. 

"Though attention to industrial relations 
was much less in World War I because of the 
smaller and less vitally necessary war industry 
and the comparatively inadequate organization 
of unions to challenge big industry, the pattern 
of control as developed in response to the stress 
at that time doubtless contributed to the quicker 
use of the same techniques in 1940 . 

THE INDUSTRIAL RELATIONS SITUATION IN THE 
'TWENTIES AND 'THIRTIES 
It is necessary to say something, 
very briefly, about the extent of union organiza- 
tion and the degree of union acceptance in the 
pre-war period. Collective bargaining during 
this time was limited chiefly to railways, 
pbuilding trades, printing, paper Mi tlineg, coal 
mining, and clothing. It made little headway 
in manufacturing, in trucking, or in merchan- 


disink, Before 1933, in fact, the American 








Federation of Labour unionism came to a continent- 
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wide halt. Factors contributing to this were: 
(1) the 'open-shop drive' of the manufacturers; 
(2) the defeat of the great strikes after World 
War I in steel, coal, railway shops, and so on, 
which sapped the unions financially and under- 
mined their confidence; (3) for Canada, in par- 
ticular, the One Big Union secession movement in 
the West; and later (4) for both countries the 
welfare offerings of the big progressive employ- 
ers. After 1933, with the assistance of a j 
friendly government, labour organization in- 
ereased rapidly in the United States, but the 
Canadian sections of the internationals were 
searcely affected. 

"The small coverage of trade union col- 
lective bargaining was also attributable to 
employee representation, which came to the front 
in Canada as well as in the United States, but 
which lasted longer in Canada. It functioned 
largely as a substitute for collective bar- 
gaining in such industries as steel, packing- 
house, and agricultural implements. 

"For Canada this comparative failure of 
trade union organization was, after 1933, in 
marked contrast with great changes in the 
United States, made possible there by the 
National Recovery Administration and the Wagner 


Act, and spearheaded by the new unions then 
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laying the foundations of the Congress of 
Industrial Organizations. Collective bargain- 
ing, it is evident, and the way in which it was 
carried out, had become the central issues in 
industrial relations. Yet throignh adil this 
period, the Industrial Disputes Investigation 
Act showed no positive stand toward collective- 
bargaining negotiation, and its boards, until 
1940, had no legislative instruction with respect 
to discriminatory practices. 

"The unions, in view of their successes 
in the United States under the Wagner Act, and 
especially after the declaration by the Supreme 
Court in 1937 of its constitutionality, exerted 
pressure on the provincial governments for 
legislation aiming to give like results in 
Canada. Nova Scotia, in April 1937, stimulated 
by problems related to the forceful action of the 
Steel Workers! Organizing Committee in the 
steel plant at Sydney, passed a Trade Union 
Act; Manitoba at the same time, and Quebec and 
British Columbia later in the year, followed 
suit; Saskatchewan, Alberta, and New Brunswick 
followed in 1938. These provincial statutes, - 
however, while declaring against discrimina- 
tion and generally supporting labour organiza- 
tion and collective bargaining, failed to pro- 


vide administrative boards to certify the 
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organization acceptable to the workers, and 
consequently failed to enforce the law against 
non-recognition and other unfair practices. 


They were, therefore, spotty in their achieve- 
ee ee er ee eS 





ment and, for the most part, of little effect, 
though indirectly valuable in focusing the 
attention of legislators across the country 
on this great problem. In the Dominion Parlia- 
ment, Mr. J. S. Woodsworth, after earlier failure, 
succeeded 271939 In*zetting a... . bill passed, 
outlawing discrimination by an employer against 
a worker, solely for the reason of his being a 
member of a trade union. This, too, although 
embodied in the Criminal Code, was ineffec- 
tual because the condition in any particular case 


was practically incapable of proof. 
EARLY ORDERS-IN-COUNCIL,WORLD WAR II 


"This, then, was the situation at the 
declaration of war on September 10, 1939. On 
November 7, by Order-in-Council P.C. 3495, the 
cominion government extended the Industrial 
Disputes Investigation Act to cover defence 
projects and all industries producing munitions 
and war supplies. OnY dunerlo,” 1940, in*P.C. 
2685, it made a declaration of principles to 
govern the conduct of industrial relations during 


the war. Seeking the avoidance of industrial 





YEW )'{ J» #0 Sa8 mh molten, om? aapaoad Lend 


satrnih “ano tals 
Tar’ 





boa .eteyote edt 02 sities se alia o a 
HGH wae om KoroluRe! ee where ey F 

seshioens Gist tates iis nota besiow?: 
-syeditep stent mt yoooge- HOTS ie ont 


























PST oS Yo. owe Tem ene ot ybab shit 


oats aiikBNOo'D. oul ideas yssaovPhal idwion} 





EEN Saag Veensrangey 
Vinthoa: OF Raw NS IGT ad nema t- 9g i? aa 
ers: DAR Pe oy ee 
okipe® tektaeeteeky ast tei Co dain HTH a 
ee At: ee as & epee ia" istry ¥ oye a BY aig ‘isi 


' B bint i ee a eat 
eee: LEAR. ae ue eeu te Ay Tone aa eo a 088s 


TOM ASae TS ie seeks GL Ont ay sid Roe 





thy AAS pak al 


Saveoie .aceesgeiael: aR: ee ee aga Tete 


ce lient ow , oho Cease en? nl Bera | 


‘= 


7 2 arg © tri 


“ 
a 


dsgzun!t yliessiontq eBay 


be Bat was LB 2GhO Van 





aint tol ieee ee Peete ee 


OE ak, “eeiaesaigwCt He as Caw "ie ac biwnAio at 


a. 


GAs, OS ne) ‘piiniactipea cious” os Ge wiobiiath 
La indeqihy “ela be a@e emi canon 
gonseyul sonmeps ‘ed Wohi aval. 

armtatcrexa jae t cae é 

Fa nt Oe kee : 








Ob watqtan cu a nic 


2673 






g A nl? — 
7 oe io 

esa oy Shi E 
ra en , 

all AD ree 


ved & 
an Spl tS 
i ‘ 
ip 
' 





isitainuh 





ANGUS, STONEHOUSE & COMPANY 

TORONTO, ONTARIO 3) 
strife and the utmost acceleration possible in 
the production of goods essential to war, 
P.C. 2685 recommended, inter alia, that fair and 
reasonable standards of wages and working con- 
ditions should be observed, that the right of 
workmen to organize in trade unions and to bar- 
gain collectively should be recognized, that 
disputes should be settled by negotiation or 
with the assistance of government conciliation 
services, and that collective agreements should 
provide machinery for adjusting grievances. 

"This declaration of principles, while 


generous and comprehensive, was soon discovered 





to be no more than a set of recommendations. 
——$—— 
The government maintained that it was not in- 
tended to be coercive, but organized labour at 
first regarded it as such. In fact the Canadian 


Congress of Labour, in its memorandum to the 


Cabinet in the spring of 1941, pointed out 


'that employers generally had disregarded the 





order, ' and urged that it be implcmented by 
legislation that would protect the right to 
organize and bargain collectively by providing 
penalties for infringement of that right. 
Furthermore, it employed legal counsel, in 

the vereon of Mey J. Lj. Cohen, Kvc., to drart 
proposals for a new order-in-council in line 


with its ideas and aiming specifically to check 
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employer discrimination and interference. This 
document which, among other things, called LoL the 
establishment of a Labour Policy Enforcement 
Board, for prescribed fines to be imposed on 
offending employers, and for compensation to 

be valid’ to victims of discrimination, was placed 
before the National Labour Supply Council and 


there discussed. This early expression of 





what labour had in mind is significant as a 








landmark anticipating the government's offering 





of three years later. The discussion that 





took place before the NLSC apparently suggested 
that immediate fulfilment of the request was 
unlikely. - The Executive Board of the Congress 
was, ctheretore, led ‘v0 recommend also an agency 
of more limited function, viz., an Industrial 
Disputes Enquiry Commission with power to inves- 
tigate disputes and allegations of discrimina- 
tion on account of union membership or activity, 
and where the Commission considered it desirable, 
to recommend the appointment of conciliation 
boards. This last advice the government fol- 
lowed: and thus came into being Order-in-Council 
P.c. 4020 on June 6, 1941, providing an investi- 
gation agency more speedy in action and in 
closer relation with the Labour Minister and 

his department than the ad_ hoc boards (of the 


TOT het By this order, the Minister might 
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also refer to a commission any actual or 
threatened dispute which fell within the juris- 
diction of the IDI Act as extended. Originally 
it provided for a standing commission of three 
members, but in July the Order was amended 

(P.C. 43844) to use one or more members appointed 
ad hoc by the Minister. AEs g rea Lion. such 
commissions were in frequent use in alleged 
discriminatory discharge cases. (The Order 
also named alleged coercion or intimidation 

to induce joining unions as objects of investi- 
gation, but this phase was not operated. ) 
Failing settlement, the commissioner would 
report his findings to the Minister who would 
issue a final and binding order to give effect to 
recommendations. Through this medium, a large 
number of dismissal cases were investigated 
during the war and, in many of them, reinstate- 
ment in employment with back pay for the period 
of wrongful dismissal was ordered. This 
direct relief to the employee, based on 


recommendations by commissioners, marked the 


beginning of compulsion of behaviour as defined 
by government administrators. With the adop- 
tion or PC.) 1003 in 1944. the sections of PC. 
4020 which were inconsistent with the regula- 
tions of the new order were suspended, but the 


sections relating to investigation by commis- 


sions for wrongful dismissal, union coercion, and 
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effective utilization of labour in the war effort, 
remained in force supplementary to F.C. 1003, 
"Projecting control of union behaviour 
beyond the IDI Act restrictions, the government, 
by Order-in-Council P.C. 7307, September 1941, 
made it unlawful to strike even after a board 
of conciliation had reported, unless and until 
a vote had been taken by the Department, and a 
majority of the workers affected had indicated 
that they favoured strike action. nis one r 
was adopted, to quote the Minister, 'to prevent 
the calling of strikes by snap decisions of 
minority groups and to insure the minimum 
interference with war production. ' It involved 
heavy fines or imprisonment. During the two and 
one half years of its operation, twenty votes 
were held by the Department in response to 
thiruy-six applications, but in the @reav 
majority of cases the employees voted to strike. 
In only five cases, all involving small con- 
Cerna, tour or them in old mining, did they 
fail to uphold their leaders. Though a limited 
number of votes were taken under P.C. 7307, the 
Order was used effectively by the Director of 
the Industrial Relations Branch in making a 
strong effort to effect a settlement, usually 
before the vote, by arranging a conference at 


Ottawa, 
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"Coercion in labour relations first appeared 
eix months: after ©.C; 2685, with the introduction 
of the government's wage policy in P.cC. 7440, 
which involved a definite ceiling on wages 
of war industry, and introduced the escalator 
system to compensate workers for changes in the 
cost of living by means of bonuses beyond their 
regular wages, adjusted according to the cost-of- 
Livane end ex It applied to industries coming 
under the IDI Act as extended, and served as a 
guideto boards created under the Act, which now 
were confronted with the difficult task of 
deciding wage rates or ceilings for all the many 
plants where wage disputes were developing. 
Administrative stresses were bound to feature 
such a departure from reliance on free economic 
forces for the determination of wages. Bus in 
this particular venture matters were made worse 
by the inadequacy of the ad hoc boards, chosen 
as they were, and by the looseness of the 
formula provided in the Order as the basis for 
their calculations. The results were differing | 
interpretations, long delays, minority reports, 
and much: confusions Organized labour, keenly 
aware of the loss of probable wage advances 
through collective bargaining at such a time, 
became incensed at delays and at the majority 


judgments of certain boards. A revision and 
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clarification of the formula in June 1941 was 
not sufficient remedy for the situation. On 
the broader economic front, attention was 
turning to .other controls over inflation and 

to the whole price structure, in October, 
P.C. 7440 was replaced by P.C.-8253, the great 
creative order which accompanied the government's 
DOLLCY (OL "OTiee Control, This order extended 
wage control and the application of the cost-of- 
living bonuses to all employees, and provided 
permanent enforcement machinery in place of the 
adhoc boards ot the ID1 Act heretofore in use. 
The new machinery took the form of a National 


War Labour Board and nine regional war labour 
OE 2 








boards; the boards in each case consisted of 
an independent chairman and an equal number of 
employees! and employers! representatives. 
"These two orders-in-council, affecting 
wages only, aré important for our record, not 
only for the experience in state control they 
provided in themselves, but also because one of 
them, P.C. 8253, afforded the administrative 
pattern later adopted in controlling the wider 
area of labour relations, and because together 
they mark the introduction of a six-year period 
during which wage determination was largely cut 
off from the regular processes of bargaining, 


whether collective or individual, and the 
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content of collective agreements was corresponding- 
ly restricted. The unions, seeking always to 
expand the items through which they might find 
gains, felt this limitation strongly. Denied the 
weapon of wage demands, they were forced to 
alternative demands of less general appeal to 
the rank and file i 
I see you have taken off your coat, Mr. 
Macaulay, so I will permit you to read from here on. 
MR. MACAULAY: I wish I had not taken my 
coat off. 
"The situation in 1942: 
"From the standpoint of the unions, 
labour relations in the summer of 1942 were 
definitely discouraging, yet challenging. 
Discrimination against labour leaders was common. 
Recognition was denied to the gold miners of 
Ontario and Quebec, to steel workers at Hamilton 
(although agreements were signed at Algoma 
and Sydney), to metal workers at International 
Nickel, to many of the workers in rubber tires 
and the packing houses, to employees of 
government plants and plants operating under 
government controllers. in the motor car 
industry local leaders had signed contracts 
but there was no recognition of the Interna- 
tionaks Meanwhile in the United States, labour, 


under a government favourable to it, was following 
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up its victories of the ‘thirties with the 
capture at last of Little Steel (the ‘last 
bastion in primary industry!) and with the new 
agreement with Ford. To the Canadian leaders 
the harvest seemed ripe and the season was passing. 
All three labour congresses - the Japional Catho- 
lic as well as the internationals - were calling 
for government action in line with union accom- 
plishments elsewhere and with its own recommen- 
dations of 1940. 
"The general discontent of organized sec- 

tions of labour possessed the conventions of 

the congresses in the fall of 1942. At that 

of the Trades and Labour Congress a series of 
resolutions demanded a Wagner Act for Canada. 

The handling of a major dispute at Kirkland 
Lake,' declared another, 'was a glaring example 

of the inability of the government to deal 
effectively with a situation of labour relations 
during @& critical period,’ But other voices 
indicating closer contact with the government 
counselled patience, arguing that things were 
really moving toward the legislation labour had 
long been seeking. At the meeting of the 
Canadian Congress of Labour the pressure 

for compulsory bargaining was expressed in 
nineteen resolutions subsumed into one, and 


plans were made to enlist the support of the 
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ouplic, The Hon. Peter Heenan, Ontario Minister 
of Labour, who was visiting speaker at the con- 
vention, was moved tc promise an early bill in 
his province giving expression to the people's 
wishes. 

The public hearings of 1943: 

"The year 1943 is to be remembered for an 
interesting experiment in democracy. Not only 
the Dominion but the Province of Ontario sought 
guidance for itself, and education for the 
public, by providing open hearings on industrial 
relations at which the various groups in the 
community affected might be heard. In Toronto, 
in the late spring, the Heenan Bill was held in 
abeyance for weeks while various delegations 
submitted opinions and requests before the 
Committee on Collective Bargaining. Both con- 
gresses sent delegations as did the Canadian 
Manufacturers! Association, the Toronto Board of 
Trade, the Canadian Chamber of Commerce, and 
others. 

"The general economic and political 
situation at this time was complex. On the one 
hand, the unusual demand for war goods provided an 
unprecedented sellers' market for labour and an 
obvious opportunity for trade union advance; on 
the other hand, employers! refusal to bargain 


collectively and the workers' patriotism 
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expressed in part in no-strike pledges, combined 
with the limited possibilities of wage bargain- 
ing owing to government control, cramped the 
style of union activity. One result was an 
emphasis on bargaining for recognition, with a 
free use of conciliation boards to implement 
that purpose. Another was the flowering of 
employee representation. A third was a marked 


deterioration in labour relations generally. A 


factor ¢co j j to that deterioration was 
the continuing fai f the government to 
implement collective bargaining in its own or 


controlled industries. The low point came with 








the defeat of the unions in the costly eleven-week 
recognition strike at Kirkland Lake in the winter 
and spring of 1942. Here were thrown into 

clear relief many of the issues which caused 

the confusion of the period, namely, the dis- 
agreement over the bargaining unit, the uncer- 
tain status of the company union, the right of 

an employer to deny bargaining rights to a 
majority union, the need and the method of 

taking a‘vote, and so on, Here, also, was a 
head-on clash between a representative company 
and organized labour which involved the par- 
ticipation of a number of unions and a wide 
collection of union funds. It was, as well, 


a test of government interference without a 
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sufficient derinition of its role - 4 test which 
it met with no great credit to itself and little 
assurance of stability in industrial relations 
for the future. | 


"Faced by these difficulties, Ontario ° 


took legislative action: in the spring session of 





1943 it passed the Collective Bargaining Act. 

The regulations of the Act making collective 
bargaining compulsory were to be administered 

by the Labour Court of Ontario, which was provided 
for under an amendment to the Judicature Act and 
came into being on June 14, This Act is interes- 
ting as the first Canadian experiment in pro- 


viding administrative inery to enforce col- 


lective bargaining, and for its record of accom- 
ec eal le Eh ooh aa ae ee ee ee Se 





existence, Particularly interesting are the 
marked differences between the administrative 
structure it established with the methods of 
operation developed under it, and that formed 
by the dominion order-in-council to which it 
gave way with the methods of operation en- 
visaged for the new body. Taking advice from 
many of the same organizations through public 
hearings, and presumably dealing for the most 
part with the same problems, the two govern- 
ments brought forth very different instruments. 


The Ontario Act showed a greater dependence on 
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the institutions of the law, modified to suit 
the specific purpose, it is true, but neverthe- 
less relying on a court with court procedure; it 
did not assume responsibility for assisting the 
parties in the bargaining process; it trimmed 
eleser wo the Wagner Act ..« . 

"The dominion government during this same 
period was also seeking a considered expression 
of public opinion, Lashed by the unions! criti- 
cism and worried by their increasing dislike of 
the National War Labour Board, it was impelled in 
February to substitute for the old twelve-man 
board a new three-man board of eminent lawyers 
and to assign to it the task of reviewing the 
whole labour situation and reporting to the 
government its findings. This Board held 
hearings from April 15 to June 27: briefs were 
submitted by upwards of forty organizations or 
interested persons, eighteen being represen- 
tative of workers and ten of employers. The 
hearings were prolonged by the elaboration of 
points suggested during the oral examination of 
the briefs, and by the replies to the Board's 
challenges concerning accuracy, and so on, 

Tne Board consisted, of Mr. Justice C.. P.. McTague, 
Chairman, Mr. Leon Lalande, and Mr. J. L. Cohen, 
Q.C. 


1! 


~ «= Une hearings did bring together a 
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great body of data revealing not only the 

wishes of a single group, but those held in 
common by many groups, those held strongly and 
taking priority over others, thoseheld reasonably 
or unreasonably, and finally, conflicting wishes 
demanding compromise or choice between them. 

This body of data, reflecting the thought and 
ambition of many differing groups at this par- 
ticular time, was pressed on a single board of 
three able men to collate, evaluate, and shape 
into suggested legislation for the improvement 

of labour relations. Unfortunately the three men, 
representing different life experiences, and im- 
pelled by different philosophies, failed to reach 
common ground in interpretation and recommen- 

dat Or, During the ore of studying the 
briefs after the hearings had been completed, 

Mr. Cohen and Chairman McTague disagreed. Al- 
though, as stated by Mr. Cohen 'they could not 
agree completely either as to the nature of the 
problem or as to the specific recommendations 
which should be made,' the major difference 
between them was probably one of emphasis as 

to the ultimate purpose of the investigation and 
the uses to which the report was to be put. Mr. 
Cohen, having resigned from the Board, refused 


to sign the majority report but wrote a lengthy 





minority report. He later appeared at the 
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conventions of both major congresses, intending 
apparently to use both reports in a controver- 
Sial way to ‘force*the government into legisla- 
tion generous to labour. in this role of 
champion of labour he was thwarted by the refusal 
of the Prime Minister to release at that time the 
reports which had been submitted in August. 
according to a statement made by the Prime 
Minister on December 4, both reports were 'care- 
fully studied by the Government in considering 
modifications of its labour policy. They were 
not tabled in the House of Commons, however, until 
January 28, 1944, 
The 1943 conference of labour ministers: 

"A stage in the progress toward a national 
code for labour relations for war InGustry ds 
marked by the Domininon-Provincial Conference of 
Labour Ministers held in Ottawa, November 8 TOOL O: 
1943, There the dominion government, in the 
hope of achieving co-operation in the impending 
labour legislation, sought provincial views on 
CoOLucy. Upwards of forty representatives 
attended the meeting with the Hon. Humphrey 
Mitchell, Dominion Minister of Labour, in the 
chair, The Dominion Department of Labour, 
having previously forwarded copies of the 
Majority and Minority Reports to the provincial 
departments, now circulated a tentative set 


of proposals to the conference avowedly based 
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upon the reports and especially on that of the 
MeTague-Lalande majority report. These proposals 
were limited to four which, along with the manner 
of their introduction, tended a soft-pedal dif- 
ferences in the reports to the degree that some 
important issues were neglected and, as a con- 
sequence, some delegates probably failed to make 
their full contribution. The proposals were: 

Le The enactment, as a war measure, of 
a Labour Relations Code applicable 
to all war industries in Canada; 

eis Provision for compulsory collective 
bargaining and for compulsory arbi- 
tration of disputes with adequate 
machinery for enforcement thereof ; 

ie Administration of the Code by a 
National Labour Relations Board; 

4. The abrogation or suspension of 
existing legislation in the form of 
the Industrial. Disputes Investi- 
gation Act and of the extending and 
modifying orders-in-council. 

"A formal statement was included defining 
war industries and announcing that the eat 
proposed to pass a Wartime Labour’ Relations 
Order which would cover these four points, and 


in addition, would prohibit unfair labour prac- 








tices, set up administrative and appeal 
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procedures, and maintain conciliation services 
which would be available to the board. 

"The provincial representatives were invited 
to criticize, advise, and make suggestions, but 
endorsation of the four proposals was sought. 
Indications are that the conference was only a 
qualified success. A dominion delegate commenting 
years later remarked 'We got enough to Bete Dye, 
The provincial representatives showed either 
little knowledge of or lack of interest in the 
National War Labour Board hearings and reports, 
though a summary of the hearings was circulated 
on the second day. They were interested in 
jurisdiction. - in the advisability of yielding 
jurisdiction then, and the problem of recapturing 
it when the emergency had passed; in whether to 
operate a dominion order by means of provincial 
administration or to yield administration to the 
federal power; and, finally, in the division of 
industry by means of a new and uncertain 
boundary line, one area to be federal, the 
other provincial. 

; Ontario . . . already troubled with 
the jurisdictional problem of operating at once 
a provincial labour court for labour relations 
and a wage control board un ‘er dominion legis- 
lation, pleaded stoutly for dominion purse 


diction for all industry, but for decentralization 
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in administration for the provinces that were 
equipped, In this situation it saw the national 
board functioning chiefly in an appellate role, 
The Ontario position, although supported by the 
prairie provinces, was not allowed to prevail, 
with Quebec, the Maritimes, and British Columbia 
dissenting. Ontario was finally m@llified by a 
Suggestion from Saskatchewan that the order should 
name war industry as the object of the Code but 
that any province - if it wanted to - could have 
the federal machinery applied to the residue in 
the province 

"The dominion departmental officers, who at 
this time were framing an order-in-council, 
apparently conceived of the board ag playing a 
bigger role than that subsequently assigned to it 
under F.C, 1003; They suggested, for instance, 
that, in cases where conciliation services had 
failed to assist in negotiating an agreement, 
the national board after reviewing the proceedings 
should issue a report containing a recommendation 
as to the terms and conditions of employment on 
which it believed the parties should agree. If 
the parties failed to agree, even after such a 
report, and the board felt that their failure 
might lead to substantial interference with the 
war effort, it might, with approval of the 


Governor General in Council, provide by order 
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the terms and conditions of employment appro- 
priate to the circumstances. These provisions 


must be binding upon the parties,until further 








order of the board, as if contained in a col- 
lective agreement conducted by them. Elsewhere 
they would have had the board, or perhaps panels 
selected from its members, performing the arbi- 
tration function as a final step in O1S0uLeS:. 

In these matters, they drew helpful challenges from 


provincial representatives. 





"By and large, it must be said that the 

form and content of the impending order-in-council 
were not greatly affected by this Conference of 
Ministers. Apart from the trimming of the 
board's functions and the revelation of differing 
positions among the provinces toward yurisdievion, 
the discussion was not creative, and in view of 
jurisdictional incompetence, the provincial repre- 
sentatives declined to offer any resolution 


affecting the Dominion in the performance of its 





task, It should be appreciated that the unhappy 





industrial relations of the time had forced the 
government of both Dominion and provinces into 


legislative areas as yet largely uncharted. 





The meeting was doubtless very worthwhile in 
that it afforded ample opportunity for discus- 
Sion between dominion and provincial personnel. 


The three days together, the obvious differences 
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in the interest of th@ war effort, contributed, 


perhaps more than the debate itself, to this 








result. 

"From here the dominion departmental officers 
carried on the work of revision. Various indivi- 
duals from labour and management were called in 


for consultation on special points. An amended 





edition was forwarded to the provincial ministers 
in December with further requests for comment 
and suggestion a 

THE CHAIRMAN: I think perhaps we will give 
you a rest now and ask Mr, Macdonald to carry on from 
there. 


MR. MACDONALD: 


"THE COLLECTIVE BARGAINING ACT 
OF ONTARIO 


"The Collective Bargaining Act of Ontario 
(April 1943) drew heavily on the recommendations 
of the Committee of Enquiry appointed by the legis- 
lature early in the session to hold hearings and 
report. It required an employer to negotiate 
with the representatives of a collective-bar- 
gaining agency which had been certified as 


appropriate by the Labour Court of Ontario, a 





branch of the High Court of Justice of the 
province created to administer the Act. Under 
a procedure decided upon when the Court was 


set up, the judges in the High Court sat in 
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rotation in the Labour Court, each occupying the 
bench for a period of two weeks. The Act made 
it unlawful for an employer to discharge or 
otherwise discriminate against workers because 
of trade-union activity (or for him to make it 

a condition of employment that they must abstain 
from joining or assisting a collective-bargaining 
agency ). In considering an application for 
certification, the Court was empowered to deter- 
mine the unit - whether a firm, plant, craft, or 
part of a plant - which was appropriate for col- 
lective bargaining, and to determine the will 

of the employees by means of a vote or in any 
other way it saw fit. The Court was to refuse 
certification to an employees' association 
dominated or improperly influenced by an employer, 
and it could order the reinstatement of any 
worker discharged for union activity with his 
loss made good. More generally, wherever there 
was a violation of the Act, the Court's respon- 
sibility was to restrain the perpetrator from 
continuing the violation and direct him to 
comply with the provisions of the Act. The 
close similarity with the Wagner Act is apparent 
in its prescriptions for control and remedy as 
well as elsewhere. The judicial character 

of the Ontario Labour Court, however, as con- 


trasted with the dependent status of the Wagner 
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Board suggests a stronger enforcement mechanism, 
Beyond certification - like the Wagner Act - the 
Act afforded no direct assistance to the parties 
in negotiating an agreement 

"Criticism of the Act came mostly from 
organized labour - particularly from the left 
wing - and centred on administrative forms and 
processes. They lamented the inexperience of 
the judges in this field - a condition made worse 
by the system of rotation - and the lack of con- 
tinuity in policy that an experienced board would 
give. They protested the procedure whereby only 
lawyers might present cases while labour leaders 
could appear only as witnesses. Rules of evi- 
dence, they maintained, were foreign to collec- 
tive bargaining and hearings should be public. 
They professed to fear that the Court, with 
these restrictions upon popular expression before 
it, was encouraging employers in their use of 
company unions ., 

"Nevertheless the contribution made by the 
Labour Court was considerable. The big manu- 
facturers, including such firms as Interna- 
tional Nickel Co. of Canada Ltd., Massey-Harris 
Ltd., Canadian Westinghouse Co. Ltd., and 
Canadian Locomotive Co. Ltd., accepted collec- 
tive bargaining, and the so-called 'bastard 


agreements! with the automobile industry gave way 
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to agreements signed by the union and involving 
(where desired) recognition of the international, 
Altogether its contribution to the building of a 
scheme of industrial jurisprudence in the SHoyines 
of Ontario and, by diffusion, in other parts of 
Canada is of the highest significance. The 
following evaluation by its registrar written two 
years after the Act's repeal is scarcely an over- 
statement: 'The Ontario Labour Relations Board, '! 
which took its place in the new legislation of 
March 20, 1944, "has been spared the onerous 

task of breaking new ground; it has been in the 
fortunate position of being able to build on 

the solid foundation already laid by the Labour 
Court. indecd 10 2s not too.much to say that, 
but for the Labour Court, collective bargaining 
might have been less readily accepted by indus- 
try as a normal feature of industrial relations 


LneOntario. | As proof he referred to the 





‘protracted legal battle which hampered the 
National Labour Relations Board of the United 
Daves woo. en' 
WARTIME LABOUR RELATIONS REGULATIONS: 
DOMINION ORDER- IN-COUNCIL P.C. 1003 
"Privy Council Order 1003, February 17, 
1944, had for its object the maintenance of in- 
dustrial peace and the promotion of collective 


bargaining satisfactory both to employers and 
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employees. As noted above, it came into effect 
following conferences with labour and business 
leaders, and with the provincial labour 
departments, and beyond these it drew on the 
public hearings before the National War Labour 
Board. It benefited from the experience of the 
recently established administrations in British 
Columbia and Ontario and doubtless from contem- 
porary developments in the United States. An 
analysis of its parts reveals it to have drawn 
heavily upon, in fact to have been constructed 
from elements of, the American Wagner Act, the 
Canadian Industrial Disputes Investigation Act 
as amended, and, for the structure of its 
administrative arrangements, the dominion system 
of wage control first elaborated in 1941 in P.c. 
8253. Inasmuch as its purposes are so similar 
to those of the Wagner Act, it will be instruc- 
tive to compare it with the latter, noting espe- 
clally its areas of difference. 

"P.C. 1003 marched with the Wagner Act in 
declaring labour's right to organize and bargain 
collectively without loss, through representa- 
tives of its own choosing. Like the American 
Act, it provided for a permanent board to deter- 
mine the appropriate bargaining unit and to 
certify representatives of the majority, with 


or without an election, with whom the employer 



































y i 
od ‘isn _ 


i oy f | 7 re 
nested hire wartes siti nanny 19 inne aif 
x. 168 
ywodal (eboawen9 ‘eft? aka ry <eisbsel é. 


_ he _ 
ead Oo worth a2 eagay beictceet. Sv citonndrnged 
iwodkl wv Lane fan sap SaoTod ngaesiert ottdun 


“203778 Saal ames las sent bevorr a 


edi to senetiaose. aly wor, sata hald niet. 2 vistacd 
et, fe qaptd were i ae haceefduss ehmneete 


watoe. nor). asettdeab bie -qeve PhO bao ard ind 


iA e$o7adR Doslat gad ne pemengoseves yrsioo 

) | a 
) arh. evag-od 2 eigeyas aoasg aff ie afegions | 
| Bethpateces ceed eval of dard wn? .eeeeelivesn 

’ . 


wm. 260 tena WARP eae ero ee en 
ee syvihcslgurd fz trieebal netbank’s 

an dyes Sea Oe ae roy _bahasns o4 

wsdave° .o1668 SAD -eitewegabeas evivarteiatabe 


se 


7“? legl gl Sesteedtets: fant Dorion $5) fv Ae i 


| 

. 

yaltnde ob 91 46.e0 eC guid Be ioe ECR | 
spumsertsoed LUbw oht eahok) Game, Boed hogan ase? 

| 28 ‘tron .ettuboedd ttle to ye prae ae elt > 

| ene - , spavehua ‘bh gue ph ylioto ” 

iL ot04, .eSe0W os aikiw Betonan En Ot a Pi i 
suede bas antago ¢ oe airs: a ipedsh aubidives: 

| oie aay TALE, reas Saisie tte vaaedis : 


q eg Wea... Sted: wah ad 


si6Db a pisod eens ; 
ae 





ANGUS, STONEHOUSE & COMPANY 
TORONTO, ONTARIO 





54 


must bargain. It also named as unfair such 
practices of employers as discrimination against 
workers for belonging to unions, and domination 
of, or making financial contributions to, par- 
ticular workers' associations. 

"But at this point the close resemblance 
ceases. ‘The Canadian order followed the prin- 
Siu of giving assurances to and naming pro- 
Scriptions against both parties, Thus Article 
4 stated that while 'Every employee shall have 
the right to be a member of a trade union or 
employees' organization and to participate in 
its lawful activities,' so also 'Every employer 
should have the rights to be a member of an 
employers! organization and to participate in 
the lawrul activities thereof'; and under the 
title Unfair Practices, Article 9, which for- 
bade the discrimination and domination tactics 
of employers as stated above, had its counter- 
part in Article 20 which proscribed the use of 
coercion and intimidation of any kind by anyone 
attempting to influence another person to join 
a trade union, and forbade any trade union to 
encourage a 'slowdown! or other activity de- 
Signed to restrict production, and also to 
attempt to recruit members on the employers! 


time without the latter's consent, at the 
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"P.C. 1003 differed in an important réspect 
in that it forbade strikes and lockouts (Article 
21), first, during the period of negotiation 
(including fourteen days after the board of con- 
ciliation had turned in its report) and second, 
during the life of the agreement. 

"The Order showed concern for the adminis- 
trative competence of certified collective agree- 
ments, by requiring (Article 18) that every col- 
lective agreement should contain a provision 
establishing a procedure for final settlement 
of differences concerning interpretation or 
violation without s*oppage of work; and where 
an agreement (presumably already written before 
date of the Order) did not provide an appropriate 
procedure, the Board should, upon application, 
by order, establish such procedure. 

"The Board itself, called the Wartime 
Labour Relations Board, consisted of a chairman, 
vice-chairman and not more than eight other 
members, the latter in practice (though not 
required in the Order) being chosen in equal 
numbers from employers and trade-union leaders. 
These representative members served part time 
according to the number of cases. The 
Canadian Board therefore would classify as 
representative and part-time in contrast with 


the American full-time board of experts - 
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usually lawyers and economists. 

"The responsibility of the Canadian Board 
ceased after negotiation for a period of thirty 
days by the parties, and was then transferred to 
the Minister of Labour as the controller of the 
conciliation staff and of conciliation ad hoc 
appointments, whereas the American Board had 
no such escape. The Canadian Order thus 
provided for a division of labour in the adminis- 
tration of lengthy disputatious cases or for a 
sequence in administration, first by the Board, 
then by the Minister (assisted by his various 
conciliation appcintees) and, after the signing 
of the agreement, by Board and Minister again in 
different roles. The function of the two may be 
described as mutually dependent but not co- 
operative. 

"The differences between the Acts (in 
respect of enforcement) is instructive. In 
the United States the Board laid a charge against 
an offender through one of its many regional 
offices, notified the party charged, and set a 
date for a hearing. There it took evidence 
and arrived at a judgment. If it settled 
against the offender, it issued a cease-and- 
desist order, and perhaps an order to reinstate 
and reimburse aggrieved workers. If the 


offender failed to obey, the Board itself had 





7 ihe! 





cdebndheue bas etoywal viteweu 


bts08 AsLbansd erly Yo Yttiidsenogess ear 
1902 nohtaldagart tarts Dasher 


Qirin? to boivsq 5 


od bere lanai sedt acy Ons .eslined add yd aysb 


eo tefloxrtnos sit as ‘woded +5 nedalnim sit 


sotisiitenos to Sr& 4 nade notIsl iL loase 


red DLssotll nspbreadA sad res testy acteremtatoggs 


energie — «eS 


- 


.9989e9 Hove on 


2090 “ebyO nalbsna’ oat 


siotes to nolaivib 6 “sl Sebivorg 


sitet to nolvarrd 


iO §9HEO evotiscuqalh viits 


ote hath ee 
* 
2 


garth Sepia: at Soistpse 


stone ari va nant 


suohitsv « dag ‘bevaises) - 


am 


gn tra te ony. oduahe ‘s <b te sont oun noigghitenos 


pe py ane ote an bane ‘braott vd 


' Sosaeerys oft ‘to 


2 


~~" yt —a-* 


‘peqes thers vith 


to raoks sn 


i 


| asbiroge vilecani ce nedkrousb 


— =e — 


Sdok cute haan nincbaethb: att 


: ovidaumauns Bl (dramsorolins “Ke Henne 
a sqisle & ee ceed sit aouBst Pte oda 


tn a 
oe z 
Rat oS 
a ey 
~ is 
ie - i Fe 
.. ‘era i 
: ; 


leeive fase: a %o eho scleioenl 





“Sat Jae Bee “beware youeg ‘ody bel tieen 4pon¥ix0 


13s eens Bive dood HE ‘atrott vane, 


sae eect 





hafittex pee : 















ANGUS, STONEHOUSE & COMPANY 
TORONTO, ONTARIO Ee 





no powers to impose penalties, but might petition 
a federal circuit court to issue a decree which 
might enforce, modify, or set aside the Board's 
order. Under Canada's P.C. 1003 there was 
less dependence on administrative prevention of 
offences than that involved in the cease-and- 
desist order, though provision was made for it 
(Articles 38 and 39), but P.C. 4020 did provide 
for a commissioner who could order reinstatement, 
which the Minister carried out. Yet reliance was 
more upon punishment in the form of fines and 
imprisonment measured in ncaa various 
offences (Articles 40-44). The Board, further- 
more, exercised control over the institution of 
prosecutions by the aggrieved party by giving 
or withholding its consent (Article 45), which 
meant exercising a measure of discretion concern- 
ing the merit of the request in each case. The 
Board was to consider whether the proposed 
prosecution was frivolous or vexatious and 
whether its initiation was in the public interest. 
"A great departure from the Wagner Act and, 
indeed, from all compulsory collective bargaining 
legislation heretofore existing, except for the 
Act of British Columbia as amended in 1943, was 
the inclusion of regular conciliation assistance 
in the settlement of disputes arising in the 


course of negotiation of agreements. This 
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assistance was offered - was in fact compulsory - 
according to a definite pattern. 1Gs, inelusion, 


while probably influenced by the experience of 





British Columbia, stemmed directly from the 
Dominion's own use of the Industrial Disputes 
Investigation Act and P.C. 4020. 

"In P.C. 1003 the complicated instructions 
appeared in Articles 11-14 with administrative 
detail filling Articles 29-35. Briefly summarize 
they are as follows: Where negotiations had con- 
tinued unsuccessfully for thirty days and either 
party had applied to the Board to intervene, the 
Board was required to refer the request to the 
Minister who, within three days, was to instruct 
a conciliation officer to confer with the parties 
and attempt to effect an agreement. Within 
fourteen days of receiving his instructions, or 
within such longer time as the Minister might 
allow, the conciliation officer was to report to 
the Minister setting out in full: (a) the matters, 
if any, on which the parties could not agree and 
his recommendations with regard thereto; (b) the 


terms, if any, upon which they had agreed; and 





(c) whether, in his view, an agreement might 
be facilitated by appointment of a conciliation 
board. If the officer recommended a board, 


the Minister should forthwith appoint one after 





the usual three-man pattern of the Industrial 
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Disputes Investigation Act to work with the 
parties, on the presumably narrowed items of dis- 
agreement, and within fourteen days of the 
appointment of its chairman or within such longer 
period as might be agreed upon by the parties or 
as might be allowed by the Minister, the Board 
was to report the result of its endeavours, its 
findings, and its recommendations to the Minister. 
If the report showed inability to effect an 
agreement, the Minister was required forthwith to 
send a copy to each of the parties, and he might 
publish it in such manner as he saw fit. 

"High points tp be noted in all this assis- 
tance are: (a) the sequence in conciliation in- 
volving different personnel at different stages; 
(b) the elasticity in the timc to be used in 
the whole operation in spite of the specific 
limiting periods assigned for particular 
operations; (c) the sole discretion of the 
Minister in the matter of publicizing the report. 

“finally PVC. 1003; in rather faltering 
language, made provision for provincial partici- 
pation (Articles 36 and 37). The Minister might 
enter into agreement with the government of any 
province to provide for the administration 
thereof; and such agreement might provide for 
the transfer to the government of the province 


or persons specified by that government, of 
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all or any part of the jurisdiction in respect 
of matters within that province now possessed by 


the Board. 





"Pursuant to the fulfilment of such agree- 
ment, there came into being regional boards 
clothed with the promised authority in the pro- 
vinces of Ontario, New Brunswick, Nova Scotia, 
Manitoba, Saskatchewan and Quebec. These boards 
were patterned after the National Board, save 
that of Quebec which took the form of a full- 
time, three-man board of experts. In British 
Columbia the Minister of Labour took the place 
of a board. 

"Very important was the clause suggesting 
that the agreement might provide a procedure for 
appeal to the national Board from a decision made 
in the exercise of the jurisdiction so conferred. 
This also was soon to become an operative 
Feature’ i. x 
. The Order-in-Council .. . divided 
employees who would be governed by its regula- 
tions into three categories according to the 
nature of their employment, as follows: 

(1) Those who were in undertakings normally 
within the legislative authority of Par- 
liament, as declared in the Amendment to 


the IDI Act im 1925, including not only 





such industries as railways, telegraphs, 
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steamship lines, and ferries between 

two provinces, but 'such works as, although 
wholly situate within one province, have 
been or may be declared by Parliament to 

be for the general advantage of Canada 

or for the advantage of two or more of 

the provinces,'! 

(24 'Those who are employed upon or in connec- 
tion with a work, undertaking or business 
that is essential to the efficient prose- 
cution of the War.' The undertakings 
coming under this ategory were set forth 
in a schedule attached, but provision was 
made for a possible change in future by 
addition or deletion by new orders-in- 
Counce ihn They included mining and 
smelting; manufacturing or assembling 
aircraft parts, tanks or universal 
carriers, automobile or truck parts; 
smelting or refining aluminum; refining 
or producing o1l or petroleum products; 
producing or processing natural or 
synthetic rubber; manufacturing steel 
and chemicals for war industry or war 


purposes; shipbuilding (including acces- 





sories); producing machinery, arms, shells, 
amunition, and other implements of war; 


building or construction or demolition 
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projects under contract for the govern- 
ment; transportation and communication; 
and public utilities including gas, elec- 
tric, water, and power WOrKG . + + 
(3) Workers in industries ordinarily within 
the exclusive jurisdiction of a provincial 
legislature and to whom the regulations of 
this Order were to be applied only by 
action of the province .. - 
"That the provinces would travel different 
roads was already predictable in November 1943. 
Mr. MacNamara, Deputy Minister of Labour, speaking 
at a second Dominion-Provincial Conference of 
Labour Ministers in October 1946, when the legis- 
lation had been continued in effect under cne 
National Emergency Transitional Powers Act, 
reported that the Order had been applied by pro- 
vincial legislation to ali provincial industries 
in Ontario, New Brunswick, Nova Scotia, Manitoba 
and British Columbia; that provincial boards 
testablished pursuant to agreement between 
the legislation for the provinces! were adminis- 
tering the legislation for provincial industries 
in the first four of these provinces, while in 
British Columbia (whose 1943 Act, after adjust- 
ment to P.Cc. 1003, continued without provision 
of a special board) the Minister of Labour 


acted in the same capacity. In Quehee and 
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Saskatchewan, provincial boards likewise 'estab- 
lished pursuant to Dominion-Provincial agreements, 
administered the Order in its application to war 
industries in their respective provinces, but the 
application to other industries had not been 
provided by provincial enactment. In all these 
instances, provincial board decisions were subject 
to appeal by leave to the national Board. In 
Alberta and Prince Edward Island the administra- 
tion of the Order with respect to industries 
covered by it (our categories 1 and 2) were left 
to be handled from Ottawa by the National Board 
and the Dominion Department of Labour. Mr, 
MacNamara also reported that the conciliation 
services of the Dominion and provinces were being 
‘jointly utilized' in the administration of the 
legislation in a number of the provinces; and 
that where provincial boards or agencies were 
administering the legislation in a province, the 
costs nboines were being shared between the 
Dominion and the province in the proportion of 
66 to#s3- per cent," 
THE CHAIRMAN: Thank you, Mr. Macdonald. 
I will ask Mr. Spooner to continue. 
MR. SFOONER: 
"PREPARING FOR PEACETIME LEGISLATION 


"In 1946, with the expected lapse of the 
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National Emergency Transitional Powers Act on or 
before March 31, 1947, P.C. 10°3 and P.c. 4020 
were likewise due to lapse. To meet the situa- 
tion and to lay permanent plans for the peace, a 
second Conference of Labour Ministers was called 
for October 15, 1946, just one month short of 
three years after the first Conference. The 
federal Minister was to act again as chairman 
and asenost i = The spokesmen for the Dominion 
took the lead in presenting suggestions for con- 
Sideration and discussion, as they sought the 
advice and assistance of the provinces. (The 
suggestions included the following: .. yy) 

'The dominion officers, because of the 
fluid nature of tepede rele vier adminis - 
tration and the way collective-bargaining 
practices (were) changing without regard 
for provincial boundaries, believe(d) it 
advisable, in the intetests of labour and 
management and in the national interest, 
tO consider ag far as reasonably possible 
uniformity of legislation ahd a standard 
pattern of administration by Dominion 
and provinces, in order to deal effec- 
tively with difficulties arising in labour- 
management relations. They believe(d) 


that if the dominion legislation (could) 








be so framed that it (would) meet the 
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views of all provinces, it (might) quite 
well develop that provincial governments 
(would) see fit to adopt the same provisions 
in provincial enactments to apply to all 
industries which f(e)1ll under provincial 
jurisdiction. In this way, uniformity 
would be attained . .. .! 
: . No definite undertaking was given 

. »- aS to how uniformity was to be maintained - 
presuming all ten jurisdictions got away to a 
fairly uniform start. But there seems to have 
been some discussion of maintaining a common men- 
tality and practice through annual conferences of 
labour ministers accompanied by selected members 
of their statis. Among the resolutions of the 
Conferences being convened at Ottawa by the 
dominion Minister to consider matters of joint 
interest to the Dominion and the provinces . . 

"Near its close, the Conference went on 

record in supporting two significant principles: 
(a) it recognized the responsibility and juris- 
diction of the provinces in collective-bargaining 
legislation, with the exception of coverage of 
those industries which come within federal 
jurisdiction; (b) it recommended the adoption, 
as far as practicable, of uniform collective- 


bargaining legislation by the provinces and the 
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Transitional orders-in-council: 

"Amendments by order-in-council in January 

and May 1947 brought important changes to P.C. 

1003, calculated in part as preparation for more 

closely integrated and pies permanent legis- 

lation. These involved: 

(1) The formal return of wages to the ambit of 
colléotive bargaining ... 

(2) Incorporation into P.C. 1003 of the pro- 
visions of P.C. 4020 governing the appoint- 
ment of Enquiry Commissions by the 
Minister to investigate disputes 

(3) Clearing the way for legislating the 
anticipated new peacetime division of 
Jurisdiction by deleting from P.C. 1003 
Section 3(1)b, (2), and (3) and Schedule 
A in January; and of Section 3(1)c and 
(4) in May. These sections had named 
the war industries and declared their 
special jurisdictional status as well 
as that of purely local industries under 
the Wartime Regulations. 

While none of these amendments was declared 

effective immediately, the psycholotical effect 

was of some importance and the changes enabled 
the provinces to pass accommodating legis- 


tation: 
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Ministers and further contacts and communica- 
tion with leaders of interested groups, the 
federal Department drafted a bill which was 
introduced in the House of Commons as Bill No. 
338, It was referred to the Standing Committee 
on Industrial Relations, and in July 1947 briefs 
were presented to the Committee by organizations 
of employers and employees ... ('The report 
of the Committee stated that, with prorogation 
imminent it would be impossible to give the Bill 
the full consideration its importance required, 
and recommended that a similar bill be intro- 
duced early in the next session of Parliament. 
Accordingly, the matter was allowed to stand 
over until the next session to give members 

of Parliament free opportunity to study care- 
fully the evidence given before the Standing 
Committee. In April 1948 the Minister of 
Labour introduced another Bill (Bill 195) into 
the House of Commons the provisions of which 
were only slightly different from the previous 
Disb ic The new Bill in turn was referred to 

the Standing Committee on Industrial Relations. 
In May this Committee reported the Bill to the 
House with amendments .. . The new Act, .. 
entitled the Industrial Relations and Disputes 


Investigation Act, was proclaimed in August 
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THE INDUSTRIAL RELATIONS AND DISPUTES 
INVESTIGATION ACT 

"The Industrial Relations and Disputes 
Investigation Act became effective September 1, 
1948, It replaced P.C. 1003, and the IDI Act 
(which technically had been only suspended during 
Uhewisrescr PIC. 1003 )hand Pc. woe0, diy 
represents in large measure a revision of the 
Wartime Labour Relations Regulations through 
modifications and additions drawn from the ex- 
perience of four and a half years and from 
representations by provincial authorities, 
organized labour, and employers! organizations 
The re-establishment of provincial jurisdiction - 
the cause of so much worry to provincial Labour 
Ministers at the two conferences - was made 
relatively complete, but aerodromes, aircraft 
and lines of air transportation, and radio 
broadcasting stations were specifically listed 
as within federal jurisdiction. Crown corpora- 
tions, which had increased in importance, were 
made subject to the Act except where excluded 
by the Governor-General in Council. 

"The most important changes from the pro- 
visions of the former Order P.C. 1003 are the 
following: 

(15) 'Employee is defined for purposes of the 


Act so as te exclude among ‘confidential 





~ 
nd kae Fes. PP es ee Fn 





‘ . me < pt 
. _ a I 
An . - 
’ vs, f ’ 
Pi tT uty | kOGE Lo le 
ony % Care) pee : 
_ cc 7 —y- % 53 v) +e 
i Fk eel Ste. as BERS Ree 
" bere Br 8 i. a 
~ ’ = 
eo wt a i : LAs : rin + 8 Angi Foie! 
; iMEdte ee: | 3 
oy Ten in 
7 oh AP sae ee tase yo OMAR Vee oe “ 
¥ “ ss ci - 
to ‘ as * 
‘ 
ed ps 80, 9 wer impedes) 
: ' "4 reliby et ae iabie enc ines RUF: iG 
Pay sg eye as . 
: ’ , aA ap =’ ae] 
; : — ; 3 es fae aw ice > $4 te 
. ise ss 7 vo o - 4G ee 
nt ieee Ped reyes f = 
“ i Tier ms 
i ‘ h fas ait Ores 20%. ares nah rh Oe 
ty t : oo ‘ vin as “i b - 
. a (aah as Pies Mi ‘ ets a ee 
; fe J nits 
i , > i] Ly! aes eel SAP 
ci, mate s i 1 ‘ ee ) a & 
S : Areal Sn ge 4 
’ ' , rt 4 ae, a ad 
Mi LW Gy “EO Oe So BRS 
iat i ‘fs 
ae -s 
~ - et 4 \ 
9 J ‘ f VE itt hg shanty yi 
fat ; wutes oneal i bese ne hie 3 
Fan west i - 
a 
fy %, /7T Pl j { i A iJ ye j 4 lava Uae —y 
: ; aed Fs Behr! ae 
at gous ole! 
‘ 
; IO. 4 mito iAP le. Sin. coreg 2 
4 : 5 Hee i i ss 
* . mt the pas 4 y 7 


oft 36 eeegaag “oh Rect task’ oe 


& oh 
| its Palit: BOOK 


ry - Ae LOe : a iestty 


at 
ote ‘ 


=O AKER. a Na Aa 


a 





+ 


ate erat metas | pana jaan, any”. bin 


. oe As hINe, 
i 





. aus Aft at, Cea asin a awh 


Loe 











ANGUS, STONEHOUSE & COMPANY 


30) 


(7) 


TORONTO, ONTARIO 69 


employees' only persons employed in such 

a capacity in relation to labour relations, 
and to exclude among ‘supervisory employees' 
those persons who exercise management 
functions. Engineers are named with the 
professional people excluded by the defini- 
TLOM., (section 2 (1,1). 

Trade unions are to be certified as bar- 
gaining agents for employees rather than 
individual representatives as formerly 
under P.C. 1003. (Section @, (1,b5)). 

Thus organized labour won a point long 
sought, and the strength that lies in the 
constitutional relationship between local 
and international was given expression. 
Technical employee groups are named 

as appropriate for units as well as craft 
groups already named in P.C. 1003 (Section 
cae 

The basic requirements of the legislation 
for the certification of a trade union 

as the exclusive bargaining agent for a 
unit of employees are that the majority 
of the employees in the unit be members 

in good standing of the union or that a 
majority of the employees in the unit 
under a vote taken by the Board cast their 


votes for the union. In-F.C. 1003 written 
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authorizations, given by employees in 
favour of a union as their chosen 
representative, were also accorded recog- 
nition as the equivalent of actual union 
needs for purposes of certification. 
Section 9(4) reflects attention to the 
administrative detail for determining 
beyond doubt the majority union. 

(5) A new provision - an answer to the em- 
ployers' plea - gave the Board discretion 
to revoke certification where it is satis- 
fied that the union no longer represents 
the majority of employees. (Section 11) 

(6) The provisions for use of conciliation 
services are modified to permit earlier 
access thereto, No period is named 
during which negotiations must continue 
before conciliation is available, and the 
fourteen-day no-stoppage period after a 
board has submitted its report is reduced 
to seven days. On the other hand, the 
Act leaves more discretion to the 
Minister concerning when the Board's 
report is to be made to him. (Section 35) 

7a) Unions are prohibited not only, as before, 
from declaring or authorizing strikes 
until the collective-bargaining procedure 


and conciliation measures prescribed have 
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been complied with, but also, now, from 
taking a strike vote of the employees con- 
cerned until thesé procedures have been 
terminated, (Section 21) 

Employers during the period of negotiation 
and conciliation may not reduce wage rates 
or change working conditions in effect, 
without the consent of employees. This 
provision, although in the IDI Act, was 
not in the original P.C. 1003. (Section 
14 (b)) 

A collective agreement entered into by 

a certified bargaining agent is, subject 
to and for the purposes of the Act, binding 
upon the parties making it, and upon all 
employees in the bargaining unit as desig- 
natbed.-» (Section 18) 

No agreement entered into by an employer 
and a trade union dominated by him or so 
influenced by him as to destroy its fit- 
ness for collective bargaining is a 
collective agreement for the purposes of 
the Act. This is added to the prohibition 
ine Pec.) 2005) o2 certifying, such a union. 
(Section 9 (5)) 

The court of law which finds an employer 
guilty of discharging an employee for 


union activities, contrary to the Act, 
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is empowered to order him to reinstate the 
latter and pay him back wages. (Section 
HO(2)) 

The Labour Relations Board has authority 
to investigate complaints of failure vo 
bargain collectively upon request of 

the Minister of Labour, and to order com- 
pliance where the complaint is upheld. 
Failure to comply is an offence. (Section 
43) 

For the purpose of prosecution under the 
Act a trade union or employers' associa- 
tion is deemed to be a person. (Section 
45 ) 

Provision is made for the use of an Indus- 
trial Inquiry Commission for ministerial 
investigation of situations believed to 
threaten industrial peace and also of 
complaints of infractions of the Act. 
While not included in P.c, 1003, except 
during the latter's final year as amended, 
this technique had been a ae Of 

P.C. 4020 used in discrimination ana 
other alleged offences in the years im- 
mediately preceding P.C. 1003, and had 
been continued contemporaneously with it 


in common practice, (Sections 44 ana 
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TECHNIQUES OF ADAPTATION: ONTARIO LABOUR 
RELATIONS BOARD ACTS OF 1944, 1947, and 1948 
"It is well to recall here the distinction 
between the ‘war industries' listed as such under 
Schedule A in the Order and the 'residue' indus- 
tries whose industrial relations would, apart 
from special action by a province, still be under 
provincial jurisdiction. Ontario's 2: . legeis= 
lative action, subsequent to the issuing of the 
Order, has been well described by Professor 
Finkelman: 

', . . Since the operation of two parallel 
schemes for dealing with labour relations 
would have produced chaos in a heavily indus- 
trialized province such as Ontario, the 
Province availed itself of the opportunity 
afforded by the regulations to bring all indus- 
tries within the scope of the regulations. 
Accordingly, the Legislative Assembly of the 
Province enacted the Ontario Labour Relations 
Board Act, 1944, which inter alia empowered 
the Lieutenant-Governor in Council to make 
applicable to that portion of industry which 
remained within provincial jurisdiction 
(‘provincial industries!) the Wartime Labour 
Relations Regulations as well as certain 
other federal Orders-in-Council and any 


amendments to such regulations and any 
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other regulations which might be made under 
or pursuant to the War Measures Act. Any 
regulations so brought into effect by the 
Lieutenant-Governor in Council continue in 
full force and effect notwithstanding their 
revocation by the federal Government and 
notwithstanding that, because of the termina- 
tion of the war or for any other reason, they 
may become inoperative as regulations under 
the War Measures Act. In addition, the 

Act provided for the establishment of the 
Ontario Labour Relations Board to exercise 
such powers and to perform such duties as 
might be vested in or imposed upon it by the 
Act, or by any other Act of the Ontario 
Legislature, and by any regulation or agree- 
ment made under or pursuant to any of such 
acts. 

'The Lieutenant-Governor in Couneal, by 
Order-in-Council of May 18, 1944 (0. Reg. 
53/44), then made the regulations applicable 
to all employees whose relations with their 
employers are ordinarily within the ex- 
clusive legislative jurisdiction of the 
Legislature of Ontario to regulate in the 
manner provided in the regulations and to 
the employers thereof. By agreement between 


the Dominion and the Province, confirmed by 
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Orders-in-Council (P5C, 2911 of Apel Lee 
1944 and O. Reg. 52/44), one jurisdiction 
and powers of the Wartime Labour Relations 
Board (national) under the Wartime Labour 
Relations Regulations in so far as they 
pertain to ‘war industries! and to ‘provincial 
industries,' except for certain matters which 
might extend beyond the boundaries of the 
Province, were vested in the Ontario Labour 
Relations Board. All decisions and Orders 
of the Ontario Labour Relations Board, 
whether in respect of 'war industries! 
or in respect of 'provincial industries! were 
made subject to appeal to the Wartime Labour 
Relations Board (national ) by leave of either 
the Ontario Board or the National Board .' 
"February 1947 saw the return to the 
provinces of their normal peacetime jurisdiction in the 
sphere of labour relations. On Apr ls.) O47... che 
Ontario Legislature enacted the Labour Relations 
Board Act, 1947, which (a) strengthened the provision 
of the 1944 Act for the continuance in force within the 
province, with any necessary alterations, of the 
Provisions of P.C. 1003 and P.C. 4020, ana of 
Schedules A and B respectively of the Labour Rela- 
tions Board Act, 1944; (b) provided for the disposi- 


tion of appeals pending before the Wartime Labour 








Relations Board (national) on the date of the 


coming into force of the Act; and (c) provided for 
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the appointment of conciliation officers and con- 
ciliation boards by the Dominion Minister of Labour 
in disputes referred for such purpose by the Ontario 
Labour Relations Board on or before the date of the 
new Act's coming into force, With the collaboratio 
of the dominion 6overnment in revoking and passing 
necessary orders-in-council, the Chairman of the 
Ontario Board, Mr, P. M. Draper, was able to state 
in the annual report of the Department for 1948: 
‘At the end of the fiscal year (March Bi} the labour 
relations regulations in force in the province 
were in all material respects identical to those 
contained in P.c, 1003, which, at that time, was 
still in force within the Dominion's own sphere. 
There remained, however, no link between the two 
jurisdictions, '! 

"On April 16, 1948, while Bill 195 was in 
process of passage through the dominion Parliament, 
the Legislature of Ontario enacted the Labour 
Relations Act, 1948, which empowered the Lieutenant- 
Governor to make regulations 'in the same form and 
to the same effect as that eee of any Act which 
may be passed by the Parliament of Canada at the 
session currently in progress , . - calculated to 
cover the same legislative field as Part 1 (of 
gts Nha oe 8 0) [ee The only variations to be 
made from the dominion legislation were those 


considered necessary for the implementation of 
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the legislation in the provincial. field, 
"This Act was proclaimed in force ag of 


December 9, 1948, and administrative regulations 





were passed, The effect was to repeal, except 





as was necessary for the disposition of proceedings 
then pending, the Labour Relations Board ACU. 
1944, the Labour Relations Board Act, 1947, and 
regulations made thereunder, and to place Ontario 
in line with the dominion Industrial Relations and 
Disputes Investigation Act. But the right of 
appeal to the national Board from the Ontario 
Board's decision was gone, The seven members of 
the Ontario Board a3 appointed pursuant to the 
Labour Relations Act, 1948, were reduced later . hay 
to five, This practice of legislating by direct 
copy of the dominion model continued until the fall 
of 1950 when Ontario enacted her present Act 
characterized by more originality. (The Labour 
Relations Act of 1950 was amended in 1954, 1956 

and 1957. )" 

THE CHAIRMAN: And there you have it, gentle- 
men, May I compliment you on your reading aAGLELGY 
and I hope we have all been able to digest it as it 
has been read. 

MR. MORNINGSTAR: And the same to you, Mr. 
Chairman, 

THE CHAIRMAN: It is now five minutes after 


one and I suggest we adjourn for lunch to reassemble 
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at two o'clock, 


---At 1.05 p.m. the Committee rose for lunch. 
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~--On resuming at 2:00 o'clock, 


THE CHAIRMAN: Gentlemen, we have a quorum 





and I think we will start. I think, following the 
procedure of this morning, we will now proceed to 
read a summary of the provisions of the Labour 
Relations Act, 

MR. LOGAN: Mr. Chairman, before we go on, 
I would like to give Mr. Macaulay this citation. 

MR. MACAULAY: yes, it is on page 10, at 
tne top. 

MR. LOGAN: It is the Attorney-General of 
Nova Scotia v. the Attorney-General of Canada, 1950, 
4 oD.LU.R. at 369. 

MR. MACAULAY: Could I ask Professor 
Finkleman this; I assume there is nothing new in that 
ratio detendt..c2 but I never heard of it before. 
However, when did this principle evolve that you 
could not hand it to something higher up? 

MR. FINKEL:MAN: I am not an authority on 
constitutional law and I would beg leave not to 
answer that question. You might submit it to Mr. 
Magone,. 

MR. MACAULAY: Well, he is not coming here. 

THE CHAIRMAN: We will get that information 
forayous 

MR. MACAULAY: I would like to know, sir. 


THE CHAIRMAN: Well, I don't know. 
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MR, MACAULAY: You know, yourself, that 
delegatus potest non delegare, but what has that got 
to do with handing something back up? 

THE CHAIRMAN: I am not quite sure; I 
can't understand the reasoning of it, but we will have 
somebody explain it. 

SUMMARY OF THE PROVISIONS OF THE LABOUR RELATIONS 
ACT 
INTRODUCTION 
"The policy which underlies the legislative 
Scheme established by The Labour Relations Act is 
to provide a means for collective bargaining 
between employers and employees through trade 


unions freely chosen by their employees. 


ACQUISITION OF BARGAINING RIGHTS 

"Generally speaking, a trade union (defined 
aS an organization of employees formed for 
purposes that include the regulation of relations 
between employees and employers ....... (including) 
a provincial, national or international trade 
union" (section 1, subsection 1, clause i)) may 
call upon an employer to bargain with it as the 
bargaining agent for his employees if the trade 
union represents a majority of his employees in 
an appropriate bargaining unit, l.e., 
constituency. The employer may recognize the 
trade union voluntarily, assuming of course that 


there is no other trade union claiming to represent 
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the enployees (see, in this connection, section 

47a, discussed below at pp.23-4), and he may enter 
into a collective agreement with such trade union 
without obtaining the sanction of any government 
agency. The bargaining rights which the trade 

union acquires as the result of enverineg into a 
collective agreement in such circumstances are 
equivalent to those which flow from certification 

of the trade union by the Labour Relations Board, 

If the employer refuses to recognize the trade union 
voluntarily, the trade union can require the employer 
to bargain with it only after it has been certified 
by the Board as bargaining agent for the employees. 
With few exceptions, trade unions Seeking recogni- 
tion from an employer as bargaining agent for his 
employees in the first instance nowadays apply to 


the Board to be certified (section 5). 


Application for certification: 


Upon an application for certification, the 
Board, after considering the representations of 
the trade union and the employer concerned as to 
what unit is appropriate for collective bargaining, 
is required to establish the appropriate bargaining 
unit (section 6) and then to ascertain how many 
employees of the employer in the appropriate 
bargaining unit are members of the applicant trade 


union (section 7, subsection ij.” The Act declares 
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that a ee unit may be an sapere unit, a 
plant unit or any subdivision of either Ber 
(section 1, subsection 1, clause a) but must 
consist of more than one employee (section 6, sub- 
section 1) and, in determining which of these 
units is appropriate in any particular case, the 
Board has complete discretion (section 68, sub- 
section 1, clause d), except where a craft union 
seeks to represent employees Ingecerant: Uni. in 
the latter case, if the union has a history of 
bargaining on a craft basis, the Board is 
required to establish a craft unit (section 6, 
subsection 2)," 

MR. WREN: May I ask whoever may be able to 
answer the question, what about these new crafts that 
are devéloped, say, in the electronics field where it 
is something new altogether? 

MR, FINKLEMAN: That would depend on the 
history of collective bargaining; if the union can 
establish a history of collective bargaining, it can 
apply for certification. In a new operation the 
length of the history is much shorter than it would 
be in any of tne old business enterprises. Apart 
from the certification of a2 craft unit in such 
circumstances, the Board may find the union is 
appropriate apart from section 6 sub-section 2. 

MR. WREN: Then you can draft a new craft 


unit into an existing union? 
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MR. FINKLEMAN: No. Suppose you had a group 
of automation experts in a plant, the Board may find 
that they have an appropriate bargaining unit 
altogether apart from section 6, sub-section 2. 

MR. WREN: So they could enter into nego- 
tiations to set themselves up separately? 

MR. FINKLEMAN: Yes. 

MR. MACAULAY: Mr. Chairman, do you con- 
template having members ask questions from time to 
time at the appropriate places, or would you rather 
the questions were put at the end? 

THE CHAIRMAN: I would rather members make 
a note of them and then question the appropriate 


official after we have read the summary. 


"Among the considerations the Board takes into 
account in determining the composition of the 
bargaining unit is whether any of the persons 
claimed by either the trade union or the employer 
as falling within the proposed bargaining unit are 
(a) ‘employees" for the purposes of the Act, 

(b) security guards, or (c) persons to whom the 
Act does not apply. Members of the architectural, 
dental, engineering, legal and medical professions 
entitled to practise in Ontario and employed in a 
professional capacity, and persons who, in the 
opinion of the Board, exercise managerial functions 


or are employed in a confidential capacity in 
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matters relating to labour relations ave ot 

deemed to be employees for the purposes of the 

Act (section 1, subsection 3). Persons employed 

as guards to protect the property of an employer 
cannot be included in a bargaining unit with 

other employees (section 8). The Act does not 
apply to (i) any domestic employed in a private 
home; (ii) any person employed in agriculture, 
horticulture, hunting or trapping; (Agr any 
member of a police force within the meaning of The 
Police Act; (iv) any full-time fire fighter within 
the meaning of The Fire Departments Act; or (v) any 
teacher as defined in The Teaching Profession Act 
(section 2), It should be noted that, under the 
verms of the Act As it stands today, a municipality 
(as defined in The Department of Municipal Affairs 
fer aie Subject to The Labour Relations Act unless 
it declares that the Act shall not apply to it in 
its relations with its employees or any of them 


(section 78), 


Membership requirements : 


"In so far as membership is concerned, there 
are qualitative as well as quantitative standards 
for certification. The qualitative standard is 
outlined in the Board's Rules of Practice and 
Procedure. The applicant trade union must file: 
(a) individual applications for membership signed 


by employees of the employer, and 





Jom. Pe, ee ee i, 

iL te casey atid mit 
paola Wecteryon a ft abreast A pao 
V2 Lael hep. Ya ssiete itd tpeaany oo aberanag, Bae 
14 Qiong, alias 4k sean [9g SentKs 




















“i Sat Joh wae , Pic erase) deye wy ae oe 
) a hfev ig ® wy Cage lye aed see eee et ae ies a 
eer 


My ELp bag sd ‘Wes Aimee 6 wag rm, Ae se) {Sanu 


400 (607) .gantegesad: so- Ge rrage Sh ee 
t i bine IY ae H be b eee 


7 a; d ae al iG “Saat 7 
Ov ELM alt OB oe eee en heen i aa 
nee a ha = 
ao als i 
' cm ee : wre. Ges pore ¥O5) eo biag 


ay) ore 344 1 9 tna ie a ni ry a) ah lech aig 


ae . ks Die - Z : ahs bia oe 


ce. lai 3 spies S47 A petit on TmiGes? 
og DA ve yy = you 


- | ae 
‘ et rer ti ot ge 
Peyire ates 3 cae a 


aes Cee’ | ee en: Sesser. co oluathe. 7st .wis Oe ity 1 
‘ 7 meh e Bia ees = 7 i a Ped ae 


adie Cire = 


eae | WETS. ot PR a Sa ‘ mo.) yet. ine it #7 ii teg ‘g8) 


. 

j orl it ) | J | + aM rm | Pe 8H I i ie mu, iS bea Srftay 
| eT TN ee . ie 2 E ett 

' 


2 


: nk ob) ea, . PPO oe tort rma s.,. 3 oT u J08,0uB ake (aah 
wa tad 2 oe - zy ro a Ri Ce, 2° Late " 


aan) 4 Va. “oO Soeuetyys ooh Alaa ange 
‘ Sad: ; ‘ “i es 


zy 
7. 


) : td. i dc  MGh i da’ tt 1G IO + f he GLA, a - Yh | 6. ina bah aa 
: 





koa = 
a8 ‘a 


aii poutine a} 


- A Son 


- Ac ROE A Poise Be te strep a a ae iT) iat 
f:.0, ateteonagn gi et dirup: nn si0% al Bidet eis: 
el. DAderedaes wysdad soano oh oR ee rae 10" 
aes ig: 7 
ee ae free cds bia satya e, soe » oe af _ _ apa 
a0 Sowe ‘aig bth wept 
ee ast 


ye: " 


oes 











ee 


ANGUS, STONEHOUSE & COMPANY 
TORONTO, ONTARIO 





(b) either (i) individual receipts for payment 
of at least $1.00 by employees of the employer 
on account of the prescribed initiation fee or 
monthly dues of the applicant trade union, 
Signed by the payee or countersigned by the 
payer, or (ii) evidence that the employees have 
presented themselves for initiation, have 
taken the members! obligation, or have done some 
other act consistent with membership in the 


applicant trade union (see rule 4, form 2). 


"The quantitative standards are set by the Act 

itself: 

(1) If the Board is satisfied that the trade 
union has in excess of 55% membership in the 
bargaining unit, the Board may certify the 
trade union without a representation vote, or 
it may direct that a representation vote be 
taken (section 7, subsections 2 and 3). If 
a representation vote is directed, the trade 
UnLon Can be certified only if it obtains more 
than 50% of the votes of all those eligible to 
vote (section 7, subsection 3). Employees who 
are absent from work during voting hours and 
who do not cast their ballots are not included 
in the number of eligible voters (section 7, 
subsection 4), 

(2) If the Board is satisfied that the trade union 


has not less than 45% but not more than 55% 
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membership in the bargaining unit, it must, 
except where there has been serious employer 
interference (see below (4)), direct that a 
representation vote be taken (section 1; .8Ub- 
Section 2). The trade union must then obtain 
more than 50% of the votes of all those elieibl 
to vote in order to be certified (see above (1), 

(3) If the Board is satisfied that the trade union 
has less than 45% membership, or if, upon the 
taking of a representation vote, the trade union 
obtains 50% or less of the votes of all eligible 
voters, the application must be dismissed 
(section 7, subsections 2 and 3). 

(4) A spetial case arises where the employer has 
engaged in practices which make it unlikely 
that the true wishes of the employees will be 
disclosed by a representative voce, In such 
circumstances, the Board may certify the trade 
union without a vote if more than 50% of the 
emp_oyees in the bargaining unit are members 


of the trade union (section 7, Subsection 5), 


"In working out its procedures in certification 
cases - and indeed in what are referred to somewhat 
inaccurately as "decertification" cases (see below 
pp. 16ff,) - the Board has had to take into account 
the provision of She Act that the records of a trade 


union relating to membership or any records that may 








disclose whethex any person is or is not a member of 
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a trade union or does or does not desire to be 
represented by a trade union are for the exclusive 
use of the Board and its officers and not subject to 
disclosure save with the consent of the Board 


(section 72, subsection 1). 


NEGOTIATION OF COLLECTIVE AGREEMENT 

"Following certification, the trade union 
which has been certified is required to give to 
the employer written notice of its desire to 
bargain with a view to the making of a collective 
agreement (section 10). The parties are required 
to meet within 15 days from the giving of notice 
or within such further period as the parties may 
agree upon and they are required to bargain in 
good faith and make every reasonable effort to make 
a collective agreement (section 11). The matters 
which are subject to bargaining are those indicated 
by the definition of the term ‘collective agreement": 
"provisions respecting terms or conditions of 
employment or the rights, privileges or duties of 
the employer..., the trade union or the employees 
(section 1, subsection 1, clause c). 

"During the bargaining, the trade union must 
be represented by a bargaining committee consisting 
of two or more employees of the employer (one 
employee when the bargaining unit consists of not 


more than 15 employees), as well as officers or 


officials of the trade union (section 12, subsection 1, 
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Clause a, and section 12, Subsection 2). However, 
the Board, if it is satisfied that the employer has 
engaged in unlawful practices which make it 
impossible for the trade union to be represented as 
provided above may authorize the trade union to be 
represented by a bargaining committee consisting of 
one or more officers or other representatives of the 
trade union who are not employees of the employer 
(section 12, subsection 3). 

"Failure to bargain in good faith and make 
every reasonable effort to make a collective 
agreement is an offence under the Act (section ll 
and section 61) and, upon consent in that behalf 
being given by the Board (section 65), the offender 
may be prosecuted, This remedy for failure to 
bargain is resorted to only in rare instances. The 
course usually followed is for the aggrieved party 
to seek conciliation services, i.e., ‘the services 
of a conciliation officer and, if necessary, a 
conciliation board" (section 1, subsection 1, 


clause d). 


CONCILIATION 
"In numerous instances, the parties resolve their 
differences through their own efforts and conclude a 
collective agreement without invoking the assistance 
of any outside agency. However, where 35 days have 
elapsed from the giving of the written notice of 


desire to bargain, either party may file with the 
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Board an application requesting that conciliation 
services be made available to the parties (section 
13, subsection 1); application for conciliation 
services may be made before the expiration of the 
35 day period where the two parties join in the 
request. Of Af no progress in bargaining is being 
made (section 13, subsection 2). If the conditions 
precedent to the making of the application have 
been satisfied (i.e., certification, written notice, 
presence of a bargaining committee and time limits), 
the Board must grant the request for conciliation 
services, but it may postpone final disposition of 
the application from time to time and direct the 
parties to continue to bargain in the meantime 
(section 13, subsection 1). The Board may grant 
the request for conciliation services, notwith- 
standing the failure of the trade union to satisfy 
the conditions precedent regarding the giving of 
notice or the attendance of a properly constituted 
bargaining committee, if despite such failure the 
parties have nevertheless met and bargained 
(section 13, subsection la). 

"Where the Board grants a request for 
conciliation services, the Minister is required 
to appoint. a conciliation officer to confer with 
the parties and endeavour to effect a collective 
agreement (section 14 subsections 1 and 2). The 


conciliation officer is required to report the 
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result of his endeavour to the Minister within 
14 days fromhis appointment (section 14, sub- 
section 2), but the period may be extended by 
agreement of the parties or by the Minister upon 
advice from the conciliation officer that a 
collective agreement may be made within a 
reasonable time if the period is extended (section 
14, subsection o)e Failure: ofle conciliation 
officer to report to the Minister within the time 
limits set out above does not invalidate the 
proceedings of the conciliation officer (section 29). 
No information or material furnished to or received 
by a conciliation officer under the Act and no 
report of a conciliation officer may be disclosed 
except to the Minister, the Deputy Minister of 
Labour or the chief conciliation officer of 
the Department of Labour (section 72, subsection 2). 
"If the conciliation officer is unable to 
effect a collective agreement within the time 
limits set out in the previous paragraph, the 
Minister has a discretion to adopt one of two 
courses: (a) he may appoint a conciliation board 
(section 15, clause a), or (b) he may NOvrLty the 
parties in writing that he does not deem it 
advisable to appoint a conciliation board (section 
15, clause b), If the Minister chooses the first 
of these alternative courses, he must request 


each of the parties in writing to recommend, 
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within 5 days, one person to be a member of a 
conciliation board. Upon receipt of the 
recommendations, the Minister appoints two members 
who represent the points of view of the respective 
parties. The two members so appointed have 3 days 
to recommend jointly a third member of the Board who 
is to be the chairman. Upon receipt of the 
recommendation, the Minister appoints the chairman, 
The Minister has authority to appoint on his own 
initiative either a representative" member of 

a conciliation board or the chairman, if he does 
not receive the requisite recommendations within 
the time limits set out above (section 15, 

clause a), 

“When the members of a conciliation board have 
been appointed, the Minister is required to give 
notice of their names to the parties (section Iie 
Subsection 1) and to deliver to the chairman of 
the conciliation board a statement of the matters 
referred to the conciliation board (section LOM 
The function of a conciliation board is to endeavour 
to effect agreement between the parties on the 
matters referred to it (section 21). A 
conciliation board is required to Fepore 1ts 
findings and recommendations to the Minister within 
14 days from the appointment of the chairman 
(section 27, subsection 1), but the period may be 


extended by agreement of the parties or by the 
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Minister upon advice from the conciliation board 
that a collective agreement may be effected if the 
period is extended (section 27, subsection 2). 
Failure of a conciliation board to report to the 
Minister within the time limits set out above does 
not invalidate the proceedings of the conciliation 
board or terminate its authority (section 29). 

On receipt of the report of the conciliation board, 
the Minister is required to forward a copy of the 
report forthwith to each of the parties (section 
27, subsection 4). However, the Minister may 
before doing so direct the conciliation board to 
clarify or amplify any part of the report and the 
report is not deemed to have been received by 

the Minister until it has been so clarified or 


amplified (section 27, subsection 3)." 


THE CHAIRMAN: Would you carry on from there, 
Mr. Jackson? 
MR. JACKSON: 
"THE COLLECTIVE AGREEMENT 
"Mandatory provisions in collective agreements: 
"Although in the main the contents of 

collective agreements are matters for the parties 
themselves, the Act makes the inclusion of certain 
provisions mandatory. Every collective agreement 
must provide that (a) the trade union that. is a 
party thereto is recognized as the exclusive bar- 


gaining agent of the employees in the bargaining 
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unit defined therein (section 30, subsection 1), 
and (b) there will be no strikes or lock-outs 

so long as the agreement continues to operate 
(section 31, subsection 1). If a collective 
agreement does not contain such provisions, the 
Board may add them to the agreement at any time 
upon the application of either party (section 30, 


subsection 2, and section 31, subsection 2). 


Operation and enforcement of collective agreements; 

"A collective agreement is binding, subject to 
and for the purposes of the Act, upon the employer 
and upon the trade union that is a party to the 
collective agreement, whether or not the trade 
union is certified, and upon the employees in the 
bargaining unit defined in the agreement (section 35). 
Although the Act does not provide for the certifica- 
tion of multlL-employer units, 1.6., bargaining units 
consisting of the employees of more than one 
employer, nevertheless provision is made for an 
employers! organization (defined as an organiza- 
tion of employers formed for purposes that include 
the regulation of relations between employers and 
employees (section 1, subsection 1, clause e)) 
voluntarily entering into a collective agreement 
with a trade union and such a collective agreement 
is binding upon those employers who were members of 
the employers! organization at the time the collective 


agreement was entered into and on whose behalf the 
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employers' organization bargained with the trade 
union (section 36, subsection 1). If any such 
employer ceases to be a member of the employers'! 
organization during the lifetime of the collective 
agreement, he is deemed, despite his withdrawal 
from the organization, to be a party to a like 
agreement with the trade union (section 36, 
subsection ila) Similar provision (section 36, sub- 
section 3) is made in respect of a collective agree- 
ment between an employer and a council of trade 
unions (defined as including an allied council, 
a trades council, a joint board and any other 
association of trade unions (section 1, subsection 
1, clause dd)). In this connection, it should be 
noted that there are special provisions as to the 
giving of notice concerning the employers or trade 
unions on whose behalf bargaining is being conducted 
and as to the composition of the bargaining committe 
where the parties involved are groups of employers, 
employers! organizations or councils of trade 
unions (section 36, subsections 2 and 4, section 
12, subsection 1, clauses b, ¢ and d). 

"The Act sets out a special procedure for 
the enforcement of collective agreements. Every 
collective agreement must contain a provision for 
the final settlement by arbitration, without 
stoppage of work, of all differences between the 


parties arising from the interpretation, application, 
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administration or alleged violation of the 
collective agreement, including any question as 

to whether a matter is arbitrable (section 32, sub- 
section 1). If a collective agreement does not 
contain such a provision, it is deemed to contain 
a "model clause set out in the Act. Under this 
clause, a tripartite arbitration board is to be 
established, one member to be nominated by each 

of the parties with a third person, the chairman, 
selected by the "representative" members (section 
32, subsection 2). Provision is made for appoint- 
ments to be made by the Minister in default of 
appointments by either of the parties or in case 
of failure by the "representative' members to agree 
on a chairman (section 32, subsections 2 and 3a). 
The Act empowers the Board in certain circum- 
stances to modify the arbitration provision in 

a collective agreement or the model clause itself, 
but the modification must conform with the general 
principles of the section (section 32, subsection 
3): The decision of an arbitrator or an arbitra- 
tion board is binding upon the parties to the 
agreement as well as upon the employers, trade 
unions and employees who are covered by the 
agreement and who are affected by the decisions. 
The Act declares that such parties, employers, 
trade unions and employees shall do or abstain 


from doing anything required of them by the 
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decision (section 32, subsection 4). Failure 


to comply with the decision of an arbitrator 





or arbitration board is an offence punishable 

on summary conviction (section 61 subsection 1), 
provided consent to the institution of a prosecu- 
tion is given by the Labour Relations Board (section 


65). Although, under The Arbitration Act, 


are subject to review by the courts, that Act does 
not apply to decisions of arbitrators and 
arbitration boards under The Labour 


Relations Act (section 32, subsection 5). 


Duration of collective agreements: 


"A collective agreement must operate for 
a minimum period of one year from the date when 
it commenced to operate (section 37, subsection 1). 
If there is no duration clause in a collective 
agreement, or if the collective agreement provides 


for an unspecified term or for a term of less than 





one year, it is deemed to operate for the minimum 
period of one year (section 37, subsection 1). 

On the other hand, the parties may not terminate 
an agreement, even by mutual consent, before it 
has run its full course, unless the consent of the 
Board in that behalf is first obtained . on the 
joint application of the parties (section 37, 
subsection 3). However, the parties are permitted 


j 
decisions of arbitrators and arbitration boards 
at any time by mutual consent to revise any 
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provision of a collective agreement other than the 
‘duration" clause (section 37, subsection 4). In 
addition, they may also extend an existing agree- 
ment, or any of its terms, for a period of less than 
one year while they are renegotiating the agreement 


(section 37, subsection 2), 


RENEGOTIATION OF COLLECTIVE AGREEMENTS 

"The expiration of the term of a collective 
agreement or the termination of a collective 
agreement by one of the parties does not, in 
itself, put an end to the bargaining rights of the 
trade union concerned, nor does it put an end to the 
obligation of the employer and the trade union to 
bargain with one another for the renewal of the 
collective agreement or the making of a new 
collective agreement. Either party may give to the 
other written notice, either within the period of 
two months before the collective agreement ceases 
to operate or within the period set by the 
collective agreement itself, of its desire to 
renegotiate the collective agreement (section 38, 
Subsections 1 and 2). Special provision is made 
for the giving of notice where one of the parties 
to the collective agreement is an employers' organi- 
ZaAviOn Orie: Counc INO trade unions (section 38, 
subsections 3 and 4). When notice of desire to 
renegotiate has been given, the parties are re- 


quired to bargain in good faith and make every 
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reasonable effort to make a collective agreement, 
as is the case following the giving of notice of 
desire to bargain given by a trade union following 
certification (section 39). The provisions of the 
Act summarized above under NEGOTIATION OF 
COLLECTIVE AGREEMENT and CONCILIATION (pp. 6 ff.), 
are applicable to the bargaining following the givin. 
of notice of desire to renegotiate a collective 
agreement (section 39). There is no provision in 
the Ontario Act which would require the . abour 
Relations Board to refer to the Minister for 
conciliation a dispute between the parties arising, 
during the lifetime of a collective agreement, out 
of a ‘reopener' clause in the collective agree- 
ment, i.e., a dispute with reference to the 
revision of a provision of a collective agreement 
that by the provision of the collective agreement 
is subgect to revision during the term of the 


collective agreement. 


TERMINATION OF BARGAINING RIGHTS 





"The Act makes provision for the termination 
of bargaining rights of an incumbent trade union 
in the following circumstances: 
(1) upon the certification by the Board of another 
trade union as bargaining agent for the employees 
concerned, i.e., upon displacement of the incumbent 
trade union; or 


(2) upon the Board making a declaration that the 
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incumbent trade union no longer represents the 

employees in the bargaining unit, sometimes 

referred to somewhat inaccurately as decertifica- 

tion . 

(1) In a displacement case, the applicant trade 
union must establish that it has not less than 

45% membership in the bargaining unit (see 

above, pp. 4 ff., ACQUISITION OF BARGAINING 

RIGHTS). Normally in such a case the policy of 

the Board has been to direct that a representa- 
tion vote be taken, the names of the applicant 
trade union and the incumbent trade union 

both appearing on the ballot. The incumbent 

trade union will be displaced only if more 

than 50% of the ballots of all those eligible 
to vote are cast in favour of the applicant 
trade union. (For determination of number 

of eligible voters, see above, p. 5). 

(2) An application for a declaration terminating 
bargaining rights may be filed: 

(a) by any of the employees in the bargaining 
unit if they produce evidence in writing 
that a majority of the employees have 
signified in writing that they no longer 
wish to be represented by the trade 
union (section 41, subsection 1). In 
such a case, the Act provides that the 
Board after having ascertained that a 


majority have so signified, must direct 
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(b) 


(c) 


that a representation vote be taken, 
unless the incumbent trade union informs 
the Board that it does not desire to 
continue to represent the employees in the 
bargaining unit, in which event the Board 
may issue a declaration terminating the 
bargaining rights of the trade union 
without conducting a representation vote 
(section 4, subsections 3 and 4), If a 
representation vote is directed, the 
bargaining rights of the incumbent trade 
union will be terminated only if more than 
50% of the ballots of all those eligible 
to vote are cast in opposition to the 
incumbent trade union (section 41, sub- 
section 4); employees absent from work 
during voting hours who do not case their 
ballots are not included in calculating 
the number of eligible voters (section 


41, subsection 5); 


by any person, or the Board may act on 
its own initiative, where a trade union 
has obtained a certificate by fraud 


(section 42); 


by the employer or by any of the employees: 
(i) if the trade union after certifica- 


tion has failed to give notice of 
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desire to bargain within 60 days 
following certificavion, or 
(ii) if neither party has given notice 
of its desire to renegotiate the 
collective agreement within the 
two month period prior to the date 
the agreement ceases to operate, or 
(111) if the requisite notice has been 
given but the trade union fails to 
commence bargaining within 60 days 
Prom vues weivine Of the NovLce, or 
(iv) if bargaining has commenced but, 
before conciliation services are 
granted, a period of 60 days has 
elapsed without any attempt to 
bargain being made by the incum- 
bent trade union (section 43). 
if the caiture to give notice (or Ud 
pargain, as the case may be, i8 established, 
the Board may declare the bargaining 
rights of the incumbent trade union to 
be terminated forthwith or it may seek 
confirmatory evidence of the wishes of 
the employees concerned by directing 
that a representation vote be taken 
(section 43). If a representation vote 
is directed, the principles applicable 


to the vote are the same as those applicaHne 
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to a representation vote in respect of 

certification (see above pp. 5 ff., 
ACQUISITION OF BARGAINING RIGHTS) and of 
a vote directed in connection with an 
application for termination of bargain- 
ing rights filed by employees (see 


pp. 16-7 above). 


"With a view to reconciling the interest in 
free choice of a bargaining agent with the interest 
Of StabdlIitvy in industrial relations, the Acvy 
provides that applications for certification or 
for declarations terminating bargaining rights, 
which may have the effect of displacing an incum- 
bent trade union, may only be made at stated 
intervals, except where there is an allegation 
of fraud (see section 42), or of failure by the 
incumbent trade union to sxercise its rights for 
specified periods (see section 43 p. 17, above), 
in which cases the application may be made at any 
time, subject to whatever bar the Board may impose 
against repeated unsuccessful applications 
(section 67, subsection 2, clause h). 

"The periods during which no applications 
may be made are commonly referred to in this 
jurisdiction as the "closed season"; the periods 
during which applications may be made are referred 
to as the "open season’. Generally speaking, 


an the cace of On initaal certification, if no 
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collective agreement is entered into, the eiowea 
season’ runs for 12 months from the date of 
certification (section 41, subsection) and, where 
a request for conciliation services has been 
granted, if the conciliation process has not been 
completed within the 12 months (i.e., either by the 
Minister notifying the parties that he does not 
deem it advisable to appoint a conciliation board 
or, where a conciliation board is appointed, by 
the Board reporting to the Minister: see above 
p.9), until 30 days after the conciliation process 
has been completed (section 44, subsection 1). If 
a collective agreement is made, the Act contem- 
plates that there will be an ‘open season’ of at 
least 2 months' duration in each 12 month period 
during the lifetime of the collective agreement 
(section 40, subsections 1, 2 and 3, section 41, 
subsection 2). Where a collective agreement has 
been entered into, and the parties are renegotiat- 
ing the collective agreement, and the Board has 
granted a request for conciliation services, a 
closed season’ commences to operate on the 
granting of the request and the termination of 
the agreement. The duration of this "closed 
season is determined by principles similar to 
those applicable where conciliation is granted 
after an initial certification (section 44 sub- 


section 2). 
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Where an incumbent trade union is displaced 


upon the certification of another trade union or 





where the bargaining rights of an incumbent trade 
union are terminated by a declaration by the 
Board that the incumbent trade union no longer 
represents the employees in the bargaining unit, 
the incumbent trade union forthwith ceases to 
represent the employees and any collective agreement 
to which the incumbent trade union is a party 
ceases to operate, so far as it affects the 
employees in the bargaining unit concerned in the 
certification or declaration (section 40, sub- 
section 4; section 41, subsection 6; section 


He pasotion 23,)." 


THE CHAIRMAN: Thank you, Mr. Jackson. Mr. 
Wren, would you take over? 
MR. WREN: 
SUCCESSION TO BARGAINING RIGHTS 
"Where an incumbent trade union merges or 

amalgamates with another trade union, or juris- 
diction over an incumbent trade union is trans- 
ferred to another trade union, the latter may succeed 
to the rights, privileges and duties of the 
incumbent trade union. If any question arises 
as to the right of a trade union to act as a 


successor, the Board may, on the application of 





any person or trade union concerned, (a) declare 


the successor has acquired the rights of the 
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predecessor, or (b) declare that the successor has 
not acquired the rights of the predecessor, or 

(c) dismiss the application (section 44a, sub- 
section 1). Before issuing a declaration, the 
Board may require that a representation vote be 
taken (section 44a, subsection 2). Where the Board 
makes an affirmative declaration, the successor is 
conclusively presumed to have acquired the rights, 
privileges and duties of the predecessor trade 
union, whether under a collective agreement or 
otherwise (section 44a, subsection 3). In other 
words, if there is a collective agreement in effect 
between the employer and the predecessor trade 
union, the successor trade union is substituted as 
a party to the agreement for the predecessor trade 
union; if the predecessor trade union is in process 
of negotiating a collective agreement with the 
employer, the successor trade union is substituted 
as the bargaining agent of the employees concerned 


for the predecessor trade union. 


UNFATR PRACTICES 
"To reinforce the basic principles of the 
legislation, the Act prohibits certain courses of 
conduct which have come to be known as “unfair 
practices’, These practices may be dealt with 
under two heads: (1) those that relate to 
freedom of organization; and (2) those that 


relate to the bargaining process. 
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(1) The Act declares that every person is free to 


join a trade union of his own choice and to 





participate in its lawful activities (section 3). 
No employer, and no person acting on behalf of an 
employer, may 
(a) refuse to employ, discharge or discrimin- 
ate against any person because that 
person is a member oi a trade union or is 


exercising any other rights under the 


(b) impose any condition or employment 
seeking to restrain a person from 
becoming a member of a trade union or 
exercising any other rights under the 
Act; or 

(c) seek by threat of dismissal or any 
other xind of threat or any other means 
tO .eonpel a person vo become orsrerrain 
from becoming or to continue to be or to 
cease to be a member or officer of a 
trade union or to exercise any other 
rights under the Act (section 47). 

LasdoLltion. 0: person, L.6., whether ne be an 
employer or any other person, may seek by in- 
timidation or coercion to compel any person to 
become or refrain from becoming or to continue 
to be or to cease to be a member of a trade union 


(section 48, subsection 1). Since this provision 
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might have the effect of prevening an employer 
taking disciplinary action against a person who 
takes up an employee's working time in carrying on 
organizing activity on behalf of or in opposition to 
a trade union, the Act declares that nothing in “cone 
Act is to be deemed to authorize any person to 
attempt at the place at which any employee works 

to persuade him during his working hours to become 
or refrain from becoming or continuing to be a 
member of a trade union (section 48, subsection aye 
In addition, notwithstanding the foregoing provisions, 
the Act permits an employer and a trade union to include 
in a collective agreement provisions for requiring 
as a condition of employment, membership in the 

trade union, or granting a preference of employment 
to members of the trade union (section 33, SuUd= 
section 1, clause a). However, an employer is 
forbidden to discharge an employee who is expelled 
or suspended from membership in the trade union 
solely because he is 4 member of another trade union 
(section 33, subsection 2). For the purposes of the 
Act no person is deemed to have ceased to be an 
employee by reason only of his ceasing to work for 
his employer as the result of a lock-out or strike 
or by reason only of his being dismissed by his 


employer contrary to the Act or to a collective 





agreement (section 1, subsection eae 


"No employer and no person acting on behalf of 
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an employer may participate in or interfere with 
the formation or administration of a trade union 
OPS CoOnuribuce financial, or agher support to a 
trade union (section 45). In furtherance of the 
principle of this provision, the Board may not 
certify any trade union if any employer has 
participated in its formation or administration or 
has contributed financial or other support to it 
(section 9) and, in addition, an agreement between 
any employer and a trade union is not to be deemed 
to be a collective agreement for the purposes of the 
Act if any employer has participated in the forma- 
tion or administration of the trade union or has 
contributed financial or other support to it 
(section 34, clause a). However, the Act does 
permit an employer and a trade union to include 
in a collective agreement provisions 
(a) permitting «an employee who represents 
the trade union to attend to the business 
of the trade union during working hours 
without loss of earnings; and 
(b) permitting the trade union to use the 
employer's premises for the purposes 
of the trade union without payment 
therefor (section 33, subsection l, 
clause b and c). 
'To prevent an employer and a rival trade 


union derogating from the rights of an 
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incumbent trade union, the Act provides that, so 
long as the incumbent union continues to be entitled 
to represent the employees in a bargaining unit, 

no employer or other trade union shall bargain 

with one ‘another or enter into a collective agree- 
ment on behalf of, or purporting, designed or 
intended to be binding upon the employees in the 
bargaining unit or any of them (section 47a). 

"The Act, by implication, makes unlawful the 
‘organizational strike", i.e., a strike called to 
compel an employer to recognize as bargaining agent 
for his employees a trade union which has not been 
eertified by the Board; it also, by implication, 
makes unlawful a lock-out instituted by an employer 
CO counter the eltorts of a trade union to 
organize his employees (see section 49). 

'The Act also declares that every person is 
free to join an employers' organization of his 
own choice and to participate in its lawful 
activities (section 4). No person may seek by in- 
timidation or coercion to compel any person to 
become or refrain from becoming or to continue 
to be or to cease to be a member of an employers' 
organization (section 48, subsection 1). No trade 
union and no person acting on behalf of a trade 
union may participate in or interfere with the 
formation or administration of an employers' 


organization or contribute financial or other 
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support to it (section 46). 

(2) During the period of bargaining for a new 
collective agreement, aS well as during the 

period that a collective agreement is being re- 
negotiated, and until seven days have elapsed 
after the conciliation process has been completed, 
no employee may strike and no employer may lock out 
his employees (section 49, subsection 2). The 
term "strike' is defined as including a 

cessation of work, a refusal to work or to con- 
tinue to work by employees in combination or in 
concert or in accordance with a common under- 
standing, or a slow-down or other concerted 
activity on the part of employees designed to 
restrict or limit output" (section 1, subsection 
1, clause h). The term ‘lock-out’ is defined as 
including “the closing of a place of employment, 

a suspension of work or a refusal by an employer 
to compel or induce his employees, to refrain from 
exercising any rights or privileges under (the) 
Act or to agree to provisions or changes in 
provisions respecting terms or conditions of 
employment or the rights, privileges or duties of 
the employer... the trade union or the employees” 
(section 1, subsection 1, clause f), To prevent 
either party taking unfair advantage of the 

other during the period of bargaining as out- 


lined above, when resort to the strike and 
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lock-out weapons is prohibited, the Act declares 
that the status quo must be preserved throughout 
that period except where departures from the 
Status quo are mutually agreed upon by the 
employer and the trade union (section 53, sub- 
section 1). 
If an employer and a trade union enter into 
a collective agreement, no employee bound by the 
collective agreement may strike and no employer 
bound by the collective agreement may lock-out 
such an employee (section 49, subsection 1). 
As has already been pointed out (see pp.leff), 
all differences between the parties arising from 
the interpretation, application, administration or 
alleged violation of the collective agreement, 
are to be disposed of by arbitration (section 32). 
No trade union may call or authorize an 
unlawful strike and no officer, official or agent 
of @ trade union may counsel, procure, support or 
encourage an unlawful strike (section 50). No 
employer may authorize an unlawful loci.-out and 
no officer, official or agent of an employer may 
counsel, procure, support or encourage an unlawful 
lock-out (section 51). 

"There is a saving clause in the Act which 
provides that nothing in the Act is to be deemed 
to prohibit any suspension or discontinuance for 
cause of an employer's operations or the quitting 
of employment for cause if the suspension, dis- 


continuance or quitting does not constitute a 
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lock-out or strike (section 52), 


REMEDIES FOR UNFAIR PRACTICES 
"The Act provides that every person, trade 
union, council of trade unions, or employers ' 
organization that fails to comply with or con- 
travenes any provision of the Act or any decision, 
order, direction, declaration or ruling made under 
this Act or is guilty oof an offence and on Summary 
conviction is liable to the following penalties: 
(a) if an individual, to a penalty of not 
more than $100; or 
(b) if a corporation, trade union, council 
of trade unions or employers' organiza- 
tion, to a penalty of not more than 
$1000 (section 61, subsection ie 
Every day's failure so to comply is deemed to 
constitute a separate offence (section 614. sub-= 
section ai elee corporation, trade union, council 
of trade unions or employers’ organization is guilty 
of an offence under the Act, any officer, officia) 
or agent thereof who assented to the commission of 
the offence is deemed a party to and guilty of the 
offence (section 63). To meet common-law principles 
that certain entities lack legal status, the Act 
declares that a prosecution against a trade union, 
council of trade unions or employers' organiza- 
tion may be instituted in the name of the trade 


union, council of trade unions or employers'! 
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organization may be instituted in the name of the 
trade union, council of trade unions or employers! 
organization, and the acts of an Srricer; official 
or agent of such an entity within the Scope of his 
authority to act on behalf of such an entity is 
deemed to be the act of the entity (section 64), 
Subject to one .exception (see below pp. 28-9), 
no prosecution for an offence under the Act may be 
instituted except with the consent in writing of the 
Board (section 65). In this connection elso™ to 
meet the common-law view that a trade union lacks 
legal capacity, the Act makes it clear that a trade 
union is an entity which may apply to the Board for 
consent to institute a prosecution and that, if 
consent is given, the information may be laid by 
an officer, official or member of the trade union 
(section 65, subsection 2). In the cage of an 
alleged breach of the provision for the maintenance 
of the status guo during the period of bargaining 
(see p.25 above), the Act provides an alternative 
remedy by arbitration, where the parties are re- 
negotiating a collective agreement, as in the case 
of differences that arise during the lifetime of a 
collective agreement (section 53, subsection 2). 
‘The Board has no authority to issue cease 
and desist’ or "compliance’ orders. However, any 
person who alleges that he has been refused employ - 


ment, discharged, discriminated against, threatened, 
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coerced, intimidated or otherwise dealt with 
contrary to the Act, may complain to the Minister, 
whereupon the Minister may appoint a conciliation 
officer to inquire into the complaint and en- 
deavour to effect a settlement of the matter 
complained of (section 57, subsection 2). The 
report of the conciliation officer is protected 
against disclosure to any one except the 
Minister, the Deputy Minister and the chief 
conciliation officer of the Department of Labour 
(section 72, subsection 2). If the conciliation 
officer is unable to effect a settlement, the 
Minister may appoint a commissioner with wide 
powers of inquiry (section 55, subsections 1 

and 2). If the commissioner finds that the 
complaint is supported by the evidence, he is 
required to recommend to the Minister the course 
that ought to be taken with respect to the 
complaint, which may include reinstatement with 
or without compensation for loss of earnings and 
other benefits (section 58, subsection 3). After 
2 commissioner has made his recommendations, the 
Minister may direct him to clarify or amplify any 
of his recommendations ( section 5d, subsection 
4), The Minister is required to issue whatever 
order he deems necessary to carry the recommenda- 
tions of the commissioner into effect and the 


order is final and must be complied with in 
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~~, 


accordance with its terms (section 58, subsection 
5). Failure to comply with such an order is an 
offence punishable on summary conviction (section 
61), but the consent of the Board is not necessary 
aS a condition precedent to the institution of a 
prosecution for non-compliance with such an 
Order, 

“Where a trade union or council of trade 
unions calls or authorizes an unlawful strike, where 
employees engage in an unlawful strike, or where an 
employer or an employers' organization calls or 
authorizes an unlawful lock-out, the aggrieved 
party may apply to the Board and the Board may 
declare that the strike or lock-out, as the case 


may be, is unlawful (sections 59 and 60). 


MISCELLANEOUS PROVISIONS 

‘There are a number of miscellaneous provisions 
in the Act governing the actions of persons subject 
to the Act, Every party to a collective agree- 
ment is required to file with the Board a signed 
copy of the collective agreement (section 54), The 
Board may direct any trade union, council of trade 
unions or employers! organization to file with the 
Board a copy of its constitution and by-laws and 
a statutory declaration setting forth the names and 
addresses of its officers (section 55). Every 
publication that deals with the relations between 


employers or employers! organizations and trade 


omits reg 
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unions or employees must bear the names and addresses 
of its printer and its publisher (section 56). An 
agreement between an employee and a trade union which 
discriminates against any person because of his 

race or creed is deemed not to be a collective 
agreement for the purposes of the Act (section 


34, clause b). 


THE LABOUR RELATIONS BOARD 

"The Act continues the Ontario Labour Relations 
Board (section 66, subsection 1), which was first 
established in 1944. The Board is now composed 
of a chairman, a vice-chairman, 2 members 
representative of employers and 2 members 
representative of employees, all of whom are 
appointed by the Lieutenant-Governor in Counci. 
(section 66, subsection 2). A quorum consists 
of either the chairman or the vice chairman and 
one member representative of employers and one 
member representative of employees (section 66, 
subsection 7). The Board may sit in two 
divisions simultaneously (section 66, subsection 
Baie 

"The Board is empowered to determine its own 
practice and procedure and, with the approval of 
the Lieutenant-Governor in Council, to make rules 
governing its practice and procedure, but it is 
required to give full opportunity to the parties 


to any proceedings to present their evidence and 
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make their submissions (section 66, subsection 
10). The Board is authorized to exercise such 
powers and perform such duties aS may be con- 
ferred or imposed upon it by or under the Act 
(section 67, subsection 1). Without limiting 
the generality of this authority, certain powers 
of the Board are specifically set out and may 
for convenience be dealt with under several 
heads. The Board is empowered: 

(a) to summon and enforce the attendance 
of witnesses and to compel them to tes- 
tify and to produce documents, to ad- 
minister oaths, to accept such evidence 
as the Board deems proper whether or 
not such evidence would be admissible 
inna court) of Law, to require employers 
to post notices in connection with the 
Board's proceedings, to enter upon 
premises and to interrogate persons as 
well as to conduct representation votes 
thereon (section 67, subsection 2, 
clauses a -.f); 

(b) to authorize any person (almost 
invariably a member of the Board's 
staff of examiners) to exercise any 
of the powers set out in (a) above 
(section 67, subsection 2, clause g). 


(c) to refuse to entertain new application 
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by unsuccessful applicants or by any 

of the employees represented by un- 

Successful applicants for a period not 

exceeding 10 months from the date of the 

dismissal of an unsuccessful applica- 
tion (section 67, subsection 2, clause 

h); 

(d) to determine the form in which evidence 
of membership in or objection to a trade 
union is to be presented (section 67, 
subsection 2, clause i); 

(e) where a bona fide mistake has been made, 
to amend the proceedings, upon such 
terms as may appear to the Board to be 
just, so that the proper person or trade 
union is substituted or added as a party 
to the proceedings or is correctly 
named (section 67a); 

(f) to determine the following matters, if 
any question arises in any proceeding: 
(i) as to whether a person is an employer 

or an employee; 

(ii) as to whether a person exercises 
managerial functions or is employed 
in a confidential capacity in matters 
relating to labour relations; 

(iii) as to whether an organization is a 


trade union, council of trade unions 





=" y 
oes lee 
et iba 































Oe ts | 4 


OF... 
an “ue sidan erin Lafhesanowaie ys: hapa . 
7 SER Ge 8, trey. aan 


veel erent aioe sae sodyokyns ot we + 


~ 


ing Ha bweg % rag c STIG LiLage tojassonun 
i ies . 
an’ ‘po ettel aut Sted? ectdion OS Bh ioe ~ 
gt tars (oindgesbeaau We to. fanetenin 


sigh A ot WELIDaTeese yo wens) ay ea Mer) 
i “3 z Hes: “ 


2 Me mae aR ae ® ; H { nf 
” 9 


Mb 4 
at Ff are a Cr Oy uy ; = ~ ~ H 
 saDLVe diiaw at aso oll oalnteseR od (0) | 
fa 3 a 7 if 
Soe Sk ae } 
gh es Ce a - i 
a7 ° 2" ese livceatide to Of Qinei sana A" 
ee rt Dad | 
ie apes . ; . 
(0 Wo fdene). oe! enesq Sa) 89 Wt Pend 
i oe eS er aie ‘ 
eae | 
oy a ; 
Boe ate oh a3 : rok HH7e Of, CS E7~r70 s.idvs 
Sp th, PERT te : 
ant Hate ad a cr ODE baad’ Satade  o) 
i. : 
. La wae 
Aue? zigeu 4 ayntpaeoong BAe ° hoems oF 
i ¥ Jf R ~ 
4 : eee ali 
’ t. hee Ais 
Toa erie eee 
; si <7 DTAo i is . ‘4 MES yGqu an he Te 
oe ha ee ea a ; 
; ame re a Iota . ss > sa 
) DHS 1T “AOA“Mieay Sogn. SON Dae oe Grey 
3 a hay 
a) ner She SSDS. 10 petro SRS Ef Cor) 
4 ; « ott athe 
i: ; ; F 
+i Fagen ous wiepesaciyy say a7 
os “3 ze 1 tgs Bite 
A) ee (o\2 potters): Borne 


ie fe 5 
ko Rr fee Se: 

cee ja, dae iA -g 
athe ond Ades" 


: 
tet 4 . : r ‘ 
- ; i ys ; “anag De seat vs fol z ene” orlinieieb og { . ) 


ie Mes ee Pree 
re 


Sahar 






rele tees BN S;: Seine ts E56 alts "o27taS Que 
a, 3 ira) 
wd 


42 samo ‘2. rotinied Oo ee CL) 


4 


ma Lae) '. psevolqwe te Yo 


ROMCIES EH. NOH saddeewour ewe Ort) 
bevelams ak 2a weenaenn isittenewainy . 4 
“wobdaed Gk gkoaqes Lessnobhtnos @ ab ~ 44 7 ie 
y ae SS Hmob tel en ninseelt ot suaiecon 
set Settee ua oer vt 


eee sth a 


ig aed 7 


enohal shatt ‘16 | Eyoruren,: a 


| : ’s ~ 7 


ANGUS, STONEHOUSE & COMPANY 
TORONTO, ONTARIO 





or an employers! organization; 

(iv) as to whether a collective agree- 
ment has been made or as to whether 
it is in operation or as to who the 
parties are or who are bound by it 
or on whose behalf it was made; 

(v) as to whether a group of employees 
constitutes a bargaining unit; 

(vi) as to whether the parties have 
bargained in good faith and made 
every reasonable effort to make a 
collective agreement; 

(vii) as to whether a trade union re- 
presents the employees in a bar- 
gaining unit; or 

(viii) as to whether a person is a 
member of a trade union (section 
68, subsection 1, clauses a - g); 

(z) to determine, if any question arises in 
the course of bargaining for a collective 
agreement or during the period of opera- 
tion of a collective agreement, upon 

the question being referred to the Board, 

whether any person is an employee or a 


guard (section 68, subsection 2). 


PRIVATIVE CLAUSES 
"The Act declares that the Board shall have 
exclusive jurisdiction to exercise the powers 


conferred upon it under the Act and, without 
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aeeeetneetate generality of the foregoing, as to 
any of the matters listed in heads (f) and (g) 

in the previous section of this summary (see 

pp. 31-2), the Board's decision is final and 
conclusive for all purposes, although the Board, 
if it considers it advisable to do so, may re- 
consider any decision, order, direction, or 
ruling made by it and may vary or revoke any such 
Geei5icon, order, direction, declaration» or ruling 
(section 68, subsections 1 and 2). The Act further 
declares that no decision; order, direction, de- 
G@laration or ruling of the Board shall be 
questioned or reviewed in any court; and no order 
shall be made or process entered, or proceedings 
taken in any court, whether by way of injunction, 
declaratory judgment, certiorari, mandamus, 
prohibition, quo warranto, or otherwise, to 
question, review, prohibit or restrain the Board 
of any of its proceedings (section 69). 

"When the Minister establishes a conciliation 
board and notifies the parties of the appointment, 
it is to be conclusively presumed that the 
conciliation board has been established in accord- 
ance with the Act, and the Act declares that no 
order shall be made or process entered or proceed- 
ings taken in any court whether by way of in- 
junction, declaratory judgment, certiorari, 
mandamus, prohibition, quo warranto, or other- 


wise, to question the appointment of the 
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conciliation board or the appointment of any of 
its members, or to review, prohibit or restrain 
any of its proceedings (section 17, subsection 2 
Where the Minister appoints a commissioner to 
inquire into a complaint that a person has been 
dealt with contrary to the Act and has notified 
the parties of such appointment, it is to be 
conclusively presumed that the commissioner was 
appointed in accordance with the Act and the Act 
declares that no order shall be made or process 
entered or proceeding taken in any court, whether 
by way of injunction, declaratory judgment, 
certiorari, mandamus, prohibition, quo warranto or 
otherwise to question the appointment of the 
commissioner, or to review, prohibit or restrain 
any of his proceedings (section 58, subsection 1). 
Any order the Minister may issue calling upon any 
person to carry into effect the recommendation of 
a commissioner is final (section 58, subsection 5). 

THE CHAIRMAN: Thank you, Mr. Wren. Gentlemen, 
you have had the benefit of the reading of both of these 
documents, the Antecedents of The Labour Relations Act 
of 1950, prepared by Professor Logan, and the Summary 
of the Provisions of The Labour Relations Act. 

I might say at this stage that it is the 
ruling of the chair that proceedings of this Committee 
will commence each morning we sit at 11 o'clock, and 
we Will adjourn not later than 4 o'clock in the 


afternoon. We still have approximatdy 55 minutes 
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this afternoon, so, if it is your desire to question 
any of the representatives of the Department of 
Labour, they are now prepared to answer any questions 
you may be prepared to ask, 

I would suggest we proceed in an orderly 
manner, and that the questioning be taken over by one 
member of the Committee for whatever particular 
portion or portions of the Act he may be specifically 
interested in, and, after he has concluded, that some 
other member of the Committee might take up the 
questioning. I do not think it would be wise to have 
an order of questioning that would not be chronological, 
or out of order. Once a Committee member has directed 
whatever questions he has, unless he seeks the 
permission of the chair, no further questions on that 
particular subject should be permitted. 

MR. YAREMKO: Mr. Chairman, perhaps we 
could just flip these pages over one by one and then 
go through the whole brief. I would not want to ask 
a question on something on page 9 if somebody else 
wants to ask a question on something on page 2. 

MR. MACAULAY: That means, Mr. Chairman, 
rather than your way, to take it page by page rather 
than a member go through his entire routine. With 
respect, that might result in more chronology. 

THE CHAIRMAN: Taking it page by page? 

MR. MACAULAY: Yes. 


THE CHAIRMAN: Yes. 
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MR. ROWNTREE: Mr, Chairman, I have some 
preliminary questions, and it seems to me the answers 


may fill in the background before you start the 





cross-examination. 

THE CHAIRMAN: I am quite prepared to deal 
with them, Mr. Rowntree, but let us agree first upon 
the procedure we should follow here. 

MR. MACDONALD: Page by page or section by 
section, I think, as it is broken down here, 

THE CHAIRMAN: Well, that is in line with 
my idea of keeping the thing orderly. 

MR. MACAULAY: Maybe section by section: 
That is, on page 3 there is a section starts and ends 
on page 4. It may be best to deal with the whole 
section rather than just page 3. 

THE CHAIRMAN: Yes, I think that will be 
the proper way to proceed. Mr. Rowntree, did you 
have some preliminary questions? 

. MR. ROWNTREE Yes, Mr. Chairman. I was 
going to ask, through you, of either the Deputy 
Minister or Professor Finkelman if they would state 
briefly any essential difference between the Ontario 
Act and the Dominion Act. 

MR. FINKELMAN: The essential features of 
the Federal Act are set out in Professor Logan's 
summary on page 45. I don't know whether I would be 
prepared at this stage to give you a rundown of just 


what the differences are, but there will be a 





ean 


2S 


I Peta boy 7xOT Re Lee smite odd? ar: Cir vam 


bea cues 


© . Ge oi 
i ; ‘ hy oes ae: 


F enor Reg, aed et VAM ARO + yee 






: , ne Led pi 
HOLIGT HERE NEO To 


ior 


Puli oF m0 O if feathery “ae yet dbw 
A a ¥: é 7 rad 47 > | ha is 6 ; ca Z al YT Mi B00"%) orig 
d ce Ve f) : _ é ~ , é \ Pe. Ae lh AM - 


‘ 
+ de \ af 
age’ 
hs yfhial 
Et =“ ng 
uk 
“ 
' 
3 ‘ 
’ r Pd 
‘ od S 
* 
Ae at 
Ler akan ee ¢ 
J 
SP<J ‘ ed By rade 
Cay - 
‘ ae i . ae : 
aero 
nOlI Gay 
oes 7 
ae ee atae alll 
AE ; 
ofl Gi i nn as H i 


PEA. Ae TABI LS Te yey 


i owt «mm Leserey 
gi ) isd. c2antt4 itu 
r ny Ea 
eee i 


sessed Céetiaog wai 


a Oego! 106 WEST, IE oO tite att WOR: erate vc te 


OG To siWObliet ce ofa eit’ 


a 


i iy it 
be a ; 
/ - 

> 


A fe Macs sto. ude dod 


sPAMASIRD, AE 


TALIO ay ey pabiihe 


2 1 yo bt nd can +3 ati 
s 


‘orJovae 


sshh ya 


Fa 


‘ UN ne wie? 
F . Sa Go 
Les es : ee 
fas Yar lay “eigeas 7 


AMAT AY RUT 













iets. uiso't see oved 
MAAN JAM . 


(rav‘curs (468 -o2 AiO 


HORRS : a ty (nvjetarn 


fabjactse -yrig yl ekad. 


a ey 


vane 


pepe vials 


7 7 we 
aie oe | 






is 
J rh ; 








ANGUS, STONEHOUSE & COMPANY 
TORONTO, ONTARIO 





consolidation of all the provisions of any statutes 
in Canada relating to labour relations, presented 

in) due course, “and it will be in tabular form giving 
every Section across the board. You will then have 
an opportunity of examinating them in detail without 
any interpretation on our part as to what they mean. 
That should be ready for the fall session of this 
Committee, 

MR. ROWNTREE: The second question I wish 
to direct, Mr, Chairman, through you, had to do with 
the Antecedents of the Labour Relations Act, which 
was entered intothe record this morning: In the 
historical backgrourdin the United States I noticed 
various references to the Wagner Act, and I don't see 
any to the Taft-Hartley, and I wonder if someone would 
discuss that. 

MR. FINKELMAN: An analysis of the 
provisions of the Wagner and the Taft-Hartley Act 
is being prepared and will be submitted to the 
Committee in the fall. 

MR, JACKSON: May I ask a question, Mr. 
Chairman, too? 

THE CHAIRMAN: Yes? 

MR. JACKSON: Just to clear my own mind, 
does the Dominion Act -- and I know it is going 
to be broken down for us -- but does it take precedence 


over the Ontario Act, or do they work together? 








MR. FINKELMAN: The Federal Act operates 


in its own federal sphere of jurisdiction, and the 
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Provincial Act operates under its jurisdiction. 

MR. JACKSON: That will be shown in the 
breakdown in the fall? 

MR, FINKELMAN; Well, it is a constitution- 
al.problem, Where the Federal Parliament has 
jurisdiction, the Federal Act would apply. Where the 
province has jurisdiction, the Act of this province 
applies. From tiie to time there are differences of 
opinion as to who has jurisdiction. There were two 
cases that have gone through the courts on that 
problem, involving cases in the Province of Ontario: 
One related to gtevedores, and the other to uranium 
mines, in both of which the courts held the juris- 
diction lay with the Federal Government, and the 
Ontario cases were dismissed. 

MR. WREN: Mr. Chairman, with reference to 
this brief and the antecedents of the Labour Relations 
Act, by way of information, on page 3 some reference 
is made to the Ontario Railway and Municipal Board Act 
of 1906: Has that legislation been repealed? 

MR. FINKELMAN: That has been repealed. 

MR. WREN: It is of no effect now? 

MR. FINKELMAN: It is of no effect today. 

I should correct my answer to say that the sections 
of the Act relating to labour disputes have been 
repealed. 


MR. WREN: That is what I meant, yes. 





THE CHAIRMAN: Any other general questions 
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before we proceed? 

MR. MACAULAY: Mr. Chairman, this morning, 
I noticed on page 10 of the Antecedents, No. 4, 
the use of one-man commissions and of royal 
commissions to investigate the settlement of 
disputes: I remember the World War II legislation, 
but how did the use of one-man commissions -- is that 
referred to again here? How did that work out? 

MR. LOGAN: That one-man commission came 
under R.s.0211950,) Chapter 194, Section 4: It was 
used before that in connection with the old Disputes 
Investigation Act. It developed more or less as a 
Speedy technique on the part of the Labour Relations 
Ket, Section 3. 

MR. MACAULAY: What success did they have, 
Professor Logan, in obtaining the goals it sought 
of speeding up the settlement of disputes? 

MR. LOGAN; I think it had considerable 
Success. It was incorporated in the Order in Council 
when the war came. I think the Order in Council 
first had a royal commission, and after a period of 
time they passed a second Order in Council, as an 
amendment to the first, in which it was made 
possible for one member of a commission to fulfill 
the expectation of a larger commission. 

MR. MACAULAY: The reason I asked was 


that I had suggested some time ago that was perhaps 





one way conciliation could be speed up in this 
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province. I was wondering whether you felt it was, 
and justifiable during a so-called emergency -- for 
example, under peace, order and good government in 
wartime, and so forth, 

MR. LOGAN: I think it was largely used 
in relation to discrimination cases where employers 
had discharged workers. 

MR. MACAULAY: Somewhat comparable to our 
present legislation in relation to discrimination? 

MR. LOGAN: Yes, on unfair practices, 

MR. MACAULAY: But it wasn't used to 
settle disputes by way of one-man conciliation 
procedures? 

MA SLOGAN 2?) -Lewould not. say form sure 
whether it was not used in some degree in that 
latter category. I would suppose a conciliation 
officer probably was used rather than a commissioner. 

MR. FINE: Mr. Macaulay and I handled 
about six of those things during the war. 

MR. MACAULAY: There is no point in 
asking you at this stage to comment upon the 
advidapilaty of thacs) It wild come out at a later 
stage. 

THE CHAIRMAN: Any other questions, 
gentlemen, before we proceed into the Act itself? 

MR. MACAULAY: Could I ask, through you, 
Mr. Chairman; There is a document referred to as 


being prepared by Mr. Cohen which I would like to 
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read. It is on page 15 of the Antecedents‘of the 
Labour Relations Act: 
"This document which, among other things, 
called for the establishment... " --- 
could I obtain a copy of that document? 


THE CHAIRMAN: 


",.-to draft proposals for a new Order in Council,,"? 


MR. MACAULAY: Yes, I would like to read 
that if 1 could. 

THE CHAIRMAN: Is it available, Mr. Logan? 

MR. LOGAN: It looks to me here as if there 
is something which has been placed before the 
National Labour Supply Council at the hands of the 
Canadian Congress of Labour. I doubt whether I 
ever saw that document, myself. 

MR. MACAULAY: Could our secretary attempt 
CO Obtain a copy of 10? 

THE CHAIRMAN: Could you tell us where we 
might obtain it, Professor? 

MR. METZLER: Would it be acceptable, Mr. 
Chairman, if we asked the Department of Labour for 
Canada to see if they could locate it? 

MR. MACAULAY: Certainly, as long as we 
get it. 

MR. LOGAN: It was, as a matter of fact, 
the National Labour Supply Council, which only 
existed for a couple of years in wartime. 


MR. MACAULAY: Mr. Chairman, there are 
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“e«e*"several other questions in connection with this 


morning's reading. Could I ask the professor, 

through you, sir, whether the comment at the top 

of page 31, Wet states; 
"The judicial character of the Ontario Labour 
Court, however, as contrasted with the dependent 
status of the Wagner Board suggests a stronger 
enforcement mechanism. 

Will the detail of that statement be made evident 

in the contrast or statements of these Acts? I 

would ask Professor Finkelman again. 

MR. FINKELMAN: I don't think I would care 
to pass comment on that. 

MR. MACAULAY: Perhaps I can come back 
CO 1th i es NO, 

MR, FINE: I think that statement comes 
out of my own thinking. Mr. Wagner was having 
difficulties before it was constitutionally 
upheld. The Ontario Act, being enforced through 
the courts, did seem to be in a stronger position, 
and there was no defiance of its order, 

MR. MACAULAY: That has no reference, 
then, Mr. Chairman, to the statement on page 35 that 
the Professor made, 

"The Canadian Board therefore would classify as 
representative and part-time in contrast with 
the American full-time board of experts -- 
usually lawyers and economists". 


Those two statements are not related? 
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THE CHAIRMAN: The statement you have 
just read refers to the Canadian Board, and the 
Professor was dealing with the Ontario Labour 
Court on page 31, not with the Canadian Board as 
established by the Dominion Government. 

MR. MACAULAY: Yes,but he Suggests at 
page 31 that there were some problems with 
reference to the enforcement mechanism, and I am 
wondering if the fact the American Board has full- 
time experts, lawyers and economists, whether these 
statements would be related in any way. 

THE CHAIRMAN: I think the context would 
explain that the latter statement which you refer to 
deals with the Canadian Board as distinct from the 
Ontario Labour Court. 

MR, MACAULAY: The American Board is a 
full-time board of experts, usually lawyers and 
economists: Is that right or wrong? 

MR. FINE: The American Board, yes. 

MR, MACAULAY: All right. Does the problem 
they have with reference to enforcement mechanism 
under the Wagner Board have anything to dowith the 
fact that their board is composed of full-time 
experts, usually lawyers and economists? 

THE CHAIRMAN: Quite likely. 

MR. FINKELMAN: The two comments are 
entirely unrelated. 


THE CHAIRMAN: That is what I thought. 
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MR. FINKELMAN: There is a factual state- 
ment with respect to the one, and a factual state- 


ment with respect to the other. 





THE CHAIRMAN: Dealing with entirely 
different spheres. 
MR. MACAULAY: That is all under that 


section, Mr. Chairman; thankryou,. 





THE CHAIRMAN: Anything else, gentlemen? 
Does any other member of the Committee desire to 
ask any further questions on the Antecedents? 

MR. YAREMKO: We have had the benefit of 
this reading, and it is an excellent digest, but 
the book might be well worth reading: I was 
wondering whether it would be proper to make a 
motion that a copy of that should be made available 
to each member of the Committee. 

THE CHAIRMAN: A copy of Professor 
Logan's book? 

MR. YAREMKO: Yes, Professor Logan's 
book, I don't guarantee I will read it in fairly 
Short order, but it may be good, having had the 
digest of it, to be able to turn to the book 
2usel ts 

THE CHAIRMAN: I don't know just what 
powers I have in that respect, Mr. Yaremko, but 
subject to what powers I may have, I would direct 
the secretary to supply each member of the Committee 


with a copy of Professor Logan's book. 
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Gentlemen, before getting into the question- 
ing of the officials of the Department, it may be 
that you would consider it advisable to study the 
summary of the provisions as they have been given 
to us, and as they have been read, between now and 
our sitting tomorrow morning -- unless you have a 
certain set pattern you wish to follow. 

MR. JACKSON: Can we go through it page 
by page? 

THE CHAIRMAN: Would you like to do that 
now, or would you like to study it first? 

MR. WREN: We could go over it once, and 
perhaps again tomorrow morning should questions 
arise. 

THE CHAIRMAN: I presume we are through 
for the time being with the Antecedents of the Labour 
Relations Act, and we will now direct ourselves to 
the summary of the provisions of the Act, and each 
of you have been supplied with a copy of the Labour 
Relations Act itself. 

Are there any questions with reference to 
anything appearing on page 2? 

MR. MACAULAY: I have a question under 
"Acquisition Of Bargaining Rights": At the top of 
pages 1tsstates, 

"With few exceptions, trade unions seeking 


Rh 


recognLeLon ©.).5 
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I was wondering how many obtain, in effect, 
certification by way of agreement without going 
before the Board? Is it common at all? Is it 
done at all? 

MR. FINKELMAN;: I am sorry I did not hear 
that question. 

MR, MACAULAY: The statement on page 3 
says, 

"With few exceptions, trade unions seeking 

recognition from an employer as bargaining 

agent for his employees in the first instance 

nowadays apply to the board to be certified"; 
but, there is an alternative procedure -- or, 
rather, not a procedure, but by entering into-a 
voluntary agreement, it is comparable to certifica- 
tion, and I was wondering what you mean by "with 
few exceptions"? Do you know hownany they are? 

MR. FINKELMAN: We have no information 
on that. 

MR. MACAULAY: But you assume it is done 
mostly by certification? 

MR. FINKELMAN: That is right. The odd 
case does come to our attention where recognition 
has been obtained voluntarily, but it is not very 
prevalent. 

MR. MACDONALD: Inthis general section 
dealing with acquisition of bargaining rights, I 


have a question in relation to what falls within 
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the term "employee"? To take a specific case, 

last spring you will remember when we were dis- 
cussing in the legislature this truckers' strike 

in Northwestern Ontario, one of the issues 

involved was the question of whether independent 
contractors can legitimately come under the Labour 
Relations Act. In the House the Minister 

indicated that in his opinion if this group of men 
had gone through the normal procedures and sought 
certification that their application would be 
entertained. My understanding was that up until 
now a group of people who were in the category of 
independent contractors, rather than direct 
employees of the employer, could not come under the 
Labour Relations Act. What is the position in that 
connection? 

MR. FINKELMAN: The true independent 
contractor is not an employee and would not come 
under the provisions of the Act, but whether a 
person in any particular set of circumstances is 
or is not an independent contractor would depend 
on the evidence in the particular case. We have 
run up against that frequently in the logging camps, 
and we have to get the facts, and in some cases 
where it has been alleged that the people are 
independent contractors, we have found them to 


be employees, and in some cases we have found 





them to be independent contractors. Each case 
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turns on its own peculiar facts. 

MR. MACDONALD: Isn't it true that we have 
emerging here a procedure which is separating out 
groups of employees, and they might then come under 
the category of independent contractors, and it is 
in many fields. For example, the people who operate 
the trucks to distribute throughout the city our 
daily newspapers, are, I understand, independent 
contractors, 

MR. MACAULAY: Sand and gravel too. 

MR. MACDONALD: Sand and gravel is also 
Suggested: It seems to me thatyou have here a 
procedure whereby an employer can, by a slight 
alteration of the relationship between himself and 
a group of employees -- by putting them on a so- 
called independent contracting basis -- in effect 
deny these employees the rights they are entitled to 

under the Act. Am I right in saying this is emergin 
as a much more general problem beyond just the 
question of the logging camps up north? 

MR. FINKELMAN: The problem has come up in 
a number of cases outside of logging. To say there 
is an emerging general pattern, I can only say we 
have before us at the present time three or four 
eases of that nature, but I can't tell you what 
the Board will decide in those cases. We have had 
cases in the past where contracting firms, for 


example, have let out carpentry work to three or 
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four people whom they described as independent 
contractors. The principles we have applied are 
very much the same there as we applied in the logging 
Camps. In some cases we have found these so-called 
independent contractors are employees, and in 
Some cases we have found that these people are 
independent contractors, As I Bald, it turns on 
the facts of the particular case. 

MR. MACDONALD: For our purposes here, 
as a Committee on the legislature, it would be 
to examine whether or not the Act might be mcre 
Specific, for guidance to the Labour Relations 
Board. 

MR. FINKELMAN: That is up to the 
Committee. All the Board can do is determine 
whether the person is an employee or is not an 


employee. 


MR. MACAULAY: With Respect ie) schinic that 
ee 


is one of the things that can be on the list 


for the Committee to consider, as to whether there 
BAbawaees Son eons eo Whe unen: Ging 


is any need for amendment to the Act. 








MR. WREN: May I direct a question to 
Profeasor Finkelman, Mr. Chairman? 

THE CHAIRMAN: Yes. 

MR. WREN: I think we are dealing with 
what are normally called plece-workers, or people 
who do work at a certain unit price: sinipast 


experiences with the Board, when does a piece-worker, 
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or a person who is doing work for a stated price, 
cease to become a piece-worker and become a 
eontractor? What general rule has been applied? 

MR. FINKELMAN: There is no general rule 
because the method of payment is only one of the 
factors that can be taken into account. There are 
other things -- a great many factors -- and we can 
only determine on the balance of the evidence. The 
method of payment alone is never governing; it 
would be one of the factors to be considered. 
Other factors have to be considered: The degree of 
control of the employer over the employee; I would 
say, particularly if an employer exercises a high 
degree of control over the employee such as the 
time he reports and leaves; the quality of the 
work, and so on and so forth; or, if the.employer 
pays workmen's compensation, and unemployment 
insurance and deducts income tax, and so forth, the 
probability -- and here again I am speaking only of 
probabilities, because we are dealing with hypo- 
thetical cases -- the probability is he would be 
regarded as an employee, but I am not prepared to 
tell you how many of these cases, if subtracted from 
the total, would lead the Board to find he was 
a contractor. 

MR. WREN: But degree of control has been 
the dominant factor? 


MR. FINKELMAN: It has been one of the 
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very important factors considered by the Board, 

MR. JACKSON: Are there many of these 
cases that cost the Board a great deal of time in 
trying to decide? Is that a problem? Are there 
many of them? 

MR. FINKELMAN: Yes, there are a 
considerable number. 

MR. JACKSON: Could you be more specific 
than that? Would it take one-third of your time? 

MR. FINKELMAN: Oh, no. We have an 
awful lot of work, and we cannot say that problem 
alone consumes one-third of our time. I might 


try, before the Committee continues in the fall, to 





run through the cases, say, for the past year, with 











the assistance of our economists, and see if I can 
pick out the number of cases in which this issue 
arose. That may give you some indication of how 
frequently the problem arises, but I certainly 
could not do it within the next few days. It would 
be a matter of examining every one of the 600 or 
S00 certification cases which we had last year. 
MR. YAREMKO: Under what section do 
you exercise this jurisdiction, in the Act itself? 
MR. FINKELMAN: In the first place, under 
section 5: 
"A trade union may apply to the Board for cer- 
tification as bargaining agent of the employees 
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*and if the issue is whether a person i6-Or 18> nov 
an employee, then the issue is before us immediately. 
Our authority in that respect is reinforced by 
section 68: 

'The Board shall have exclusive jurisdiction to 
determine whether ... 
(a) as to whether a person is an employer 
or an employee" -- 
Ghat is section 68 (2)"a'). 

MR, MACAULAY May Isask in connection 
with that on page 3: The Board determines how 
many employees of an employer there are to form the 
appropriate bargaining unit; it is in the centre 
of page 3. Also, you determine whether somebody 
is an employee. Could you give the Committee some 
indication of how you determine how many employees 
there are for the purpose of a bargaining unit in 
the applicant trade union? 

MR. FINKELMAN: Yes, an application is 
filed with the Board; a copy of that application 


is sent by registered mail to the employer, and, 





accompanying that application -- and, incidentally, 
4t also includes a notice of the date of the 
hearing -- there is a letter which requests the 
employer to file with the Board a list of his 
employees in the bargaining unit proposed by the 
union, and also a list of employees in the 


bargaining unit which the employer holds as 
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appropriate. So, we have in due course before us 
two parallel lists, if there is any disagreement. 
If there is no disagreement, it will be one list 
setting out the names of the employees. At the 
hearing the presiding officer of the Board -- the 
vice chairman or myself -- will announce the 
number of names on) that,dist, and, if no 

exception is taken to it, then, it is assumed that 
is a proper list of employees. If, however, 
exception is taken to it, the Board will send an 
examiner to look over the employer's payroll and, 
if necessary, convene a meeting of representatives 
of the employer and the union to go over the list 
and indicate what challenges there may be. The 
status of the people challenged is set out in 

the examiner's report; he takes evidence on that, 
and a copy of the report is referred to both parties, 
and, if they don't challenge that report, that is 
the information upon which the Board reaches its 
conclusion. If it is challenged, there will be 

a hearing before the Board to give the parties an 
opportunity of a hearing before the Board. 

MR. MACAULAY: But you could not tell 
solely from a man's books whether a man may be 
classified one way by the employer -- that does 
not necessarily mean he was excluded from a class. 

MR, FINKELMAN: That may be so, but the 


employer is asked to produce his list showing the 
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occupational classification of every individual, and 

in 99 cases out of 100 we have no difficulty, 

Perhaps 99 out of 100 is putting it too high, but, 
certainly in 90 cases out of 100 we have no difficulty. 
In the other 10 cases, someone raises a question, and 
the matter will be reviewed more formally, 

MR. MACAULAY: What is your mechanism of 
determining whether a man is truly an employee, and, 
therefore, is eligible under the Act? What evidence 
do you hear, or how do you determine the status of 
a man? 

MR. FINKELMAN: Whatever evidence the 
parties submit. 

MR. MACAULAY: I mean, the mechanism of 
it? Do you receive affidavits, or do people come 
personally, or we do you do? 

MR. FINKELMAN: We do not receive any 
affidavit evidence at all, It must be viva voce 
evidence, It is either done at a formal hearing of 
the Board, or a formal hearing at the situs, in which case 


it is done through an examiner who notifies the 





parties he will hold a hearing at the situs, and that 
the person whose status is in issue will be required 
to attend before him and submit to examination and 
cross-examination. 


MR. MACAULAY: Does that same procedure 





apply in the cases of logging and truckers ? 





MR. FINKELMAN: That is right. 
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MR. YAREMKO: Towards the bottom of the 


page you say, 


"The Board has complete discretion ...": 





Was this printed after the case in which the decision 
was handed down where they reaffirmed section 68? 

MR. FINKELMAN: It says, 

"The Board has complete discretion ...". 

That has always been the case. The case you refer 
to is one relating to the question whether the 
person is an employee or not, and involved the degree 
of supervision or review which the Board could 
exercise over the determination as to whether or not 
the person is an employee. 

MR. YAREMKO: In the course of its 
Judgment did it refer to the other subsections of 
Ghe Section, of just to the one particular item? 

MR. FINKELMAN: I am afraid I will have to 
ask you to read the vudement iteelr, Tuo is Orn oal t 
to disentangle it and say it was one section. 

MR. MACAULAY: Does that include that 


natural justice rule: That is to say, is that still 





reviewable? 

MR. FINKELMAN: So far I have not yet found 
any legislature in the Commonwealth which has succeeded 
in ousting the jurisdiction of the courts to review the 
decision of any administrative tribunal on the ground 


that it has failed to observe the principles of 








natural justice. I know of only one case which has 
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come to my attention, and that is in the mobiliza- 
tion regulations during the war when the Order in 
Council said something to the effect that the 
decision of the administrative tribunal shali be 
deemed to be -- I just forget the exact language 

of it -- but that everything that the Board found 
was presumed to be correct; it went quite that far. 

THE CHAIRMAN: Are there any other 
questions with reference to the acquisition of 
bargaining. rights. or application for certification? 

MR. ROWNTREE: There is one item there, 
Mr. Chairman, I would like to direct to Professor 
Finkelman: A short while ago the Professor said 
that certification was granted invariably or 
usually by application rather than by consent. 

MR. FINKELMAN: No. What I said was that 
usually bargaining rights are acquired by certifica- 
tion rather than by voluntary recognition without 
the intervention of the Board. There is nothing 
to prevent an employer sitting down with a trade 
union across the table, without coming to the 
Board at all, and arriving at the conclusion that 
the union represents the employees and the employer. 
That does not happen very frequently but it does 
happen, and has always happaned, and, as far as our 
legislation is concerned, can go on happening. 

MR. ROWNTREE: And, similarly, the same 


thing would apply when a contract is being 
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renegotiated, that if one of the parties -- either 
the company or the union -- want to extend the 
bargaining unit to include some other classifica- 
tion, if they agree on it, it goes by consent 
again? 

MR. FINKELMAN: Theat is: ricnt, so long 
as that sort of recognition or inclusion in the 
bargaining unit by others does not infringe on the 
rights of any other trade union; parties can extend 
‘the. .. bargaining unit in any way they see fit. 

That can be done voluntarily without the inter- 
vention of the Board. 

MR. JACKSON: Mr. Chairman, am I right 
in saying the Board, on a certain classification 
that have to belong to the unit --- in other words, 
this unit we are dealing with -- and as we move 
along we speak about 55% membership --- 

THE CHAIRMAN: Well, we haven't come to 
that yet. 

MAS WACK SOON: No, but EF will come back to 
the application. I am trying to figure out how you 
devermine 2. univ, What is the number that determines 
aunit? Do ycu determine that? 

MR. FINKELMAN: A unit does not 
depend on numbers at all, except that a unit must be 
more than one person. For example, a union comes 
in and seeks application as bargaining agent of all 
employees of the John Doe Manufacturing Company: 


Now, the union will usually exclude office workers -- 
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poeM dey eesParate attra wohterd and production 


workers, because often they are not included im 





the same unit except. in very rare circumstances. 





That has nothing to do with numbers. It is just 
the defining of a constituency. Just as in 
political constituencies, you divide up land into 
Various parts, and you say, “This is a con- 
stituency’. It does not depend on numbers at all. 
We are not interested in what numbers are at tht 
Stage. We are interested in defining a number of 
employees that will constitute the constituency. 
We will say, the employees in the plant at Toronto 
--because office workers, except the foremen, 
except other groups that the parties may agree to 
exclude, or who may have to be excluded --- 

MR. JACKSON: But the Board do decide 
that? 

MR. FINKELMAN: The Board itself decides 
that. 

MR. SPOONER: Except, of course, if the 
trade union and employers have already agreed? 

MR. FINKELMAN: They, themselves, then have 
established a unit, and we are not concerned. 

MR. SPOONER: If they have made errors in 
the agreement and included persons in managerial 


capacities in the trade union, you don't attempt 





to correct that? 


MR. FINKELMAN: No, except in respect 
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of an application under section 68, subsection 2, 
where there is an opportunity afforded to the 
employer or to the trade union in the proper case 








to come to the Board, So, if in tre course of 
bargaining, with regard to a certain person, the 
Board will decide whether that person is or is not 
management. Let me give you an illustration: Say, 
in a Small plant, the Board has excluded certain 
people, like the superintendent, because the only 
person representing management at the time of the 
application or at the time when the agreement was 
entered into was the superintendent; there was 

no one below the superintendent in the managerial 
class: This enterprise grows, say, tenfold, and 
they now have a group of people who are foremen, 
and the company says these people should be out of 
bargaining -- they should not be covered by the 
agreement. Well, the union says, 'We have 

covered them because the description was, ‘'super- 


1 
e 


intendent or persons above that rank' However, 

there is an opportunity under section 68 for the 
employer to go to the-Board and say, ‘These people 

now exercise management functions and should be 
excluded": The Board will have an inquiry and 

take the evidence, am if it comes to the conclusion 
they are management, then they are no longer employees. 


If we come to the conclusion they are not part of 


management, we will come to the conclusion that 
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they are employees, and the result will be --- 
MR. MYERS: Could spot welders belong to 


one union and people running presses to anot her? 








Could you divide them up in the union within a 
plant? 

MR. FINKELMAN: I say, generally speaking, 
the Board will not do that today. We do not upset 
established relations unless there is an attempt by 
another union to do that. Nowadays, as far as I can 
recall, ‘we would not put spot welders in another 
union. We lean: towards plant unit, excluding office 
staff unless there are special circumstances. 

MR. MYERS: The plant would be together 
as one unit? 

MR. FINKELMAN: Yes, except under special 
circumstances. There are a whole series of policies 
in certain industries. 

MR. JACKSON: Is it correct that at no 
time does the Board worry about what union is going 
into a plant? 

MR. FINKELMAN: The only time we do worry 
about is where an application is made for a Gracy 
unit under section 6, subsection 2. We do have to 
worry about the union: It has to be a craft union 
with a history of bargaining in craft Wits. Other 
wise, we. are not involved in the jurisdictional 
disputes. 


MR. JACKSON: Would you not be involved 
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in the case Mr. Myers brought up? Might that not 
come forward where you would have conflicting 
unions? 

MR.FINKELMAN: No, whatever union has 
the necessarynumber of employees will get the unit. 

MR, JACKSON: Except where it comes under 
ae erat t.UnLG? 

MR. FINKELMAN: That is right, but we 
are only involved to this extent, that we will 
seek to ascertain whether that particular union has 
Crag Pights,. andy at it; has not craft rights, it 
goes out of the window. 

MR. JACKSON: Regardless of what the 


people in the plant want? 


MR. FINKELMAN: No. The people in the plant 


have already indicated. 

MR. JACKSON: Yes, but if they want one 
that does not have craft rights, you will take the 
steps --- 

MR. FINKELMAN: That is right. I will 
give you an illustration of a situation which 
arose in Northern Ontario recently: In the 
construction trades, normally, with very, very few 
exceptions -- just the odd case that arises other- 
wise -- organization is entirely on craft: lines, 
A dispute arose between the hod carriers and the 
lumber sawmill workers unions as to which one would 


represent construction labourers at the Lakehead. 
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There are a number of factors I don't want to go 
into because they are not germane to our particular 
discussion, but let us assume that the lumber and 
Sawmill workers came in and Sought a bargaining 
unit with these contractors, and the hod carriers 
came in: The hod carriers by tradition have been 
recognized as having something equivalent to 
craft rights, and they are entitled to take the 
common building labourer. The ‘common building 
labourer" would exclude all the other crafts that 
are up there. On the other hand, the Lumber and 
Sawmill Workers Union, coming in as an industrial 
union in this particular case, have to take all 
the employees except the office employees. Now, 
taking a case involving the Foundation Company -- 
in fact, a series of cases involving them -- but 
taking the first case, we found after examining 
the facts that the Foundation Company at the 
particular, relevant time had no agreements with 
any of the buildingtrades. We found that the 
bargaining unit under those circumstances covered 
all the employees of the Foundation Company. The 
Lumber and Sawmill Workers did not have enough 
cards in that overall unit. They were, therefore, 
dismissed. I should Say, also, what they were 
really seeking at this time was to represent the 
common labourers, and they were under the impression 


at that time that the other unions were covering 
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: "150 
the other crafts, and therefore the hod carriers were 
a sort of odd end. When they found the Finance 
Company did not have an agreement with other unions, 
there was an overall agreement covering all employees. 
Since they did not have craft history and they only 
had cards for hod carriers, they were dismissed. On 
the other hand, if the hod carriers had come in and 
sought a hod carriers! unit as common building labourers, 
general building labourers, with the same number of 
cards, they would probably in those circumstances have 
been certified. i mere Left out a few of the facts: 

MR. MYERS: They would have been certified 
for the whole business? 

MR. FINKELMAN: No, they would have been 
eertitied for the nod carriers alone. 

MR. MYERS: And another union could come in 
for the rest, or part of the rest? 

MR. FINKELMAN: Yes, depending on the 
circumstances. 

MR. MACAULAY: Professor, in that connection, 
as between the lumber and sawmill people and the hod 
carriers, where does the jurisdictional committee of 
Washington come into an argument of that nature? 

MR. FINKELMAN: We are not concerned with 
the jurisdictional capacity at all. 

MR. MACAULAY: But are not the unions 
themselves? Don't they determine the issue as to 
who will go on before you? 


MR. FINKELMAN: They may have certain rights. 
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There is a jurisdictional committee in some casés and 
they will be able to straighten out the dispute 
waters the unions, whereupon the union that has not 
the jurisdiction will withdraw from the picture 
entirely, but we are not concerned with what the 
jurisdictional committee -- we will decide the case 
strictly on the evidence before us, 

MR. MACAULAY: Can other circumstances arise 
-~a Situation where a craft union should go in, and 
the jurisdictional committee in Washington may 
determine that the persons who shoul@ have the 
certification should be the non-craft union: What 
happens if that were to develop? 

MR. FINKELMAN: They would have the power to 
discipline the union that did not obey their orders. 

MR. MACAULAY: Say thet was a craft union, 
and they withdrew and said, "Don't go ahead", and you 
have said, "We won't accept you because we want a 
erach unit’? 

MR. FINKELMAN: We don't say that. 

MR. MACAULAY: All right: There is nobody 
left but a non-craft union: You apply, and I thought 
vou had @ policy of craft unions in craft enterprises. 

MR. FINKELMAN: No, if that is the impression 
you gathered, I have been misleading you. A craft union 
may apply and’ ;taecd board on applicationly a craft 
union will have to establish a craft unit if the 


employees in the craft unit want a craft union; that 
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"union will be certified, and if a craft union does 
not apply for a We aks ie: then See can have the~ 
employees. 

MR. MACAULAY: So, you deal with who is 
left to apply, the Committee having made up its mind 
before it got to you? 

MR, FINKELMAN: That is right. If we were 
to try and get involved in disputes between unions, we 
would have to double our staff. 

THE CHAIRMAN: Are there any other questions 
under application for certification, gentlemen? 

Ma, dgaCKSON® I wonder if we could, if it 
is agreeable, Mr. Chairman, put that on the agenda for 
some later meeting where we could go into it more 
thoroughly. I still have a lot of questions in my own 
mind. 

THE CHAIRMAN: Professor, probably you could 
prepare something for us in connection with our 
fall sittings in connection with craft units? 

MR. FINKELMAN: I am prepared to answer 
questions, but I would not undertake to prepare 
anything. 

MR. MYERS: Could you tell us now briefly? 

MR. MACAUIAY Why don't we go on with that 
in the morning? 

THE CHAIRMAN: It is now three minutes to 
four o'clock, gentlemen, and if ;we get into this 


very much further it is going to take us all evening. 
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= 
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I will now declare this session adjourned until eleven 
o'clock in the Sorat ae 

MR. MACDONALD: Mr. Chairman, the Sub-Committee 
is supposed to report in the morning, ard I would like 
to know, what is our contract now with Angus Stonehouse 
and Company Limited? Is it for a specific number of 
copies to be delivered? 

THE CHAIRMAN: The secretary will advise you 
as to that. 


---The Committee adjourned at 4 P.M., until 
To elock Tomorrow morning. 

















\ 
: 


ee ere ue ee ee 


a feel a ee ee 


oo eee 


r * 
. 


ion @ 26leneicatre BUBKA 


(Ahora A* orveie 





a 
M4 


, 1 Ougs oF PBgee eee 


i 


“4 t/y oan » vf cay eis to eo 


* 


2 - 


tg ‘ r . MASI Ltrs 


w 





- | > 
th) ) 
ah 
- ' a 
u ‘ ep PAS 
m - t 5 “ 
oa id ve - 2D hae Me 
“as ‘; is 
4 ie fire (OV ate 
» Me ~ ae | 4 
¥ 








ee a 
Bs my + ay 
‘ 
oe % 
. 
& » y 
1 
A 
® 
t AX 
r “i orld ‘ ¥ 
= % 
ae : ‘ Pam) 4 | 
. - ‘ . 
¢ i‘ . 
2 mol i ¢ *% 
’ de \ 
~ 
7% 
. 
of 
’ f 
. 





SPECIAL COMMITTEE ON LABOUR RELATIONS ACT 


Volume’ 2 


Tuesday, June 25, 1957 


i y 
vf) 
ys of! ; ed 
K qn 
4+? 


es 


w 





154 


LEGISLATIVE ASSEMBLY OF ONTARIO 


SELECT COMMITTEE ON LABOUR RELATIONS 


Committee Room No. 1, Parliament Buildings 
Queen's Park 


Toronto, 


Ontario 


Tuesday, 
June 25, 1957 





JAMES A. MALONEY 


HAROLD PERKINS 


Chairman 


Secretary 





MEMBERS PRESENT: 


APPEARANCES: 
Hon. Chas, Daley 


Meda. 5, Mets lar 


Mr, Louis Fine 


Mr. J. Finkelman 


Mr. H. A. Logan 


G. E. Jackson 

Robert Macaulay 
Donald C. Macdonald 
Ellis P. Morningstar 
Raymond M. Myers 
Arthur J. Reaume 

W. Leslie Rowntree 
J. W. Spooner 

Albert Wren 

John Yaremko 


Minister of Labour 


Deputy Minister of 
Labour 


Chief Conciliation 
Officer 


Chairman, Labour 
Relations Board 


a vi: | 


. , . ie a 
Bia Th, sie 
re 


seat 


ot is) bil iat 


| a nay 


una st mate. fs 


) sin aides: ty 


+6 le 


ereW 


tral ey ites 


sag 7 nt valine 


12 ror Be Peery ol 


yuna i 


i i i ‘4 , i 
Meires iv : 


wit, ee ‘ D 
a" {ie res i 4, ay! in i 
» Pali a Rae 
ae 4 ; uy 


i) 


¥ . oa , 


ey ai0o} 


Cia s ar rer 
a peal a com prem oent abi amen Mealy’: 
his ag : t iy 


Yoo 





159 

THE CHAIRMAN: Gentlemen, we will,come to 
order. Perhaps we could have the report on the 
matter of obtaining additional copies of the tran- 
script of the record here. Is that Committee in a 
position to present its report as yet? 

MR. YAREMKO: Not as yet. We may be in a 
position to report this time tomorrow, or failing that, 
at the next meeting. 

THE CHAIRMAN: Well, if we conclude today what 
happens? 

MR. YAREMKO: We will report at the very first 
meeting, the next subsequent meeting, 

THE CHAIRMAN: Of course, there is a possi- 
bility that will not take place until September at 
which time we will be hearing witnesses and the briefs. 
I am afraid we will have to have a report -- if this 
sitting concludes today I think we should have a report. 

MR. MACDONALD: Mr. Chairman, if I may cross- 
talk, what we are seeking is a quotation for a further 
number of copies. It may be possible to get it by 
noon today. 

THE CHAIRMAN: Could you work on it at noon? 

MR. YAREMKO: We will do our best and try to 
have it before the end of the day. 

THE CHAIRMAN: Thank you. I think yester- 
day when we adjourned we were working on the applica- 
tion for certification and there was some question 
about craft units that had been brought to the atten- 


tion of the departmental officials. 
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MR. SPOONER: There is something here that 
Professor Finkelman gave me that might answer it, but 
the question was asked by Mr. Myers who is not present 
this morning. 

THE CHAIRMAN: Is there any member of the 
Committee, in the absence of Mr. Myers, to take up the 
topic of application for certification? We will 
revert back to that when Mr. Myers comes because therc 
was something he wanted cleared up. 

MR. MACDONALD: Yes, Professor Finkelman 
was discussing two or three aspects of the question of 
membership and application for certification. May I 
ask this question: Is it not the case that when the 
National Labour Board in the United States does define 
certain industries as being suitable for either craft 
units or industrial units there is some sort of link 
in this fashion, that there is between the two -- that 
has not been done in Canada, and why not? 

MR. FINKELMAN: Well, I am not too sure I 
understand the question, Mr. Macdonald. The craft 
MnlGets enultled to crart rights If it fulfills the 
provision of Section 6, subsection 2. If it has the 
right of collective bargaining it will be entitled 
to cratt rights. 

MR. MACDONALD: Well, what exactly is 
the situation with regard to this? How do you 
define what is suitable for industrial, for craft 


unions in the United States? 
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MR, FINKELMAN: It is not a question of 
suitability, it is a question of the history of bargain- 
ob gy sae In the United States I think the point you are 
making is that in some industries the Board at one 
Stage or another refused to grant craft rights to 
eraft unions. That was under the Wagner Act but 
under the Taft-Hartley Act there is a much stronger 
craft provision than in the Wagner Act. I have not a 
copy of the Taft-Hartley Act before me but I will try 
and get it at noon and perhaps I can give you a reply 
this afternoon, 

MR. MACDONALD: One other question that is 
related to that: yesterday Mr. Finkelman was discussing 
the fact that office workers are separated out from 
the rest, This is a decision of the Board rather than 
in the Act; am I correct? 

MR. FINKELMAN: That is right. It isa 
decision of the Board of the suitability of joining 
together persons in plant and persons in an office. 

The feeling of the Board has been right from the very 
beginning that their interests are of such a diver- 
gent nature, the bargaining is so different, working 
conditions are so different, that there should be 
separate bargaining on behalf of an office staff and 
on behalf of a plant operation. 

MR. MACDONALD: Even if they want to be 
in the same union? 


MR. FINKELMAN: Even if they want to be 
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in the same union. I am sorry, if they want to be 

in the same union they can be in the same union. Per- 
haps I should explain thet somewhere around 1947 or 
thereabouts -- I was not a member of the Board at the 
timc -- the decision was made by the Board, the Electric 
Auto Light case, in which the Board said the same union 
could not represent plant employees and office em- 
ployees, that a different union would have to apply 

for office employees where the plant was already 
organized. My own feeling from the ery beginning 

was that the decision was not in accordance with the 
law and after my return to the Board a number of de- 
cisions were established in which we served notice 


that we were going to reconsider the policy. In the 


Grey case about two years ago we issued another de- 
cision in which we held that a plant employees 


in the plant and the_empl>oyees in an office, might be 


in the same union but normally they would b n 
separate unions. In other words, if the same union 


applied for a plant and office at the same time the 





employees would be split up into two units and there 
would be two certificates issued. That was based 
on our feeling, our belief, that the interests of 
the two groups were so divorgent that they should not 
be dealing in the same bargaining scssion. 

MR. MACDONALD: Just as a matter of curio- 
sity, is there really any greater divergence between 


office workers and other people in the plant than 
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there is, for instance, between the various units in 
an amalgamated local? 

MR. FINKELMAN: It 1s not a question of 
the amalgamated local. The bargaining would be carried 
on if you had the office and the plant in the same 
unit by people who would probably lean one way or 
another depending on the strength of the committee. 
mMateis ther opinion of the Board, and I can assure 
you the decision runs along the same lines. . The 
workers are separate from the few other employees 
in an office;and that a plant be entirely separate is 
one of the decisions of a.labour member of the Board, 
I am not revealing any confidences here because he 
has recorded his view in a written decision, the 
Grey case,and you can read it and see his views on 
the matter. 

MR. MACAULAY: Professor, apart from the 
opinion that this member has expressed, is there 
really any greater difference between these workers 
and the total of the plant workers than there 3s 
between some sections of the plant and office? 

MR. FINKELMAN: L can ‘only<poinkg, vo tthe 
practice of all labour relations boards across this 
country and the United States as supporting the view 
that is carried on here today. They all take the 
same position, They all have the same view that 
office workers and plant workers normally should 


be separated, 
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MR. MACAULAY: Weld, ‘an you. tell me a 
little about the experience of these things; the 
office workers on the average in large plants are 
members of unions? 

MR. FINKELMAN: In a number of plants they 
are members of unions but the degree of organization 
among office workers is much less than the degree of 
organization among plant workers. 

MR. MACAULAY: Of the number of plants, 
say, that are unionized, and the plant workers, say 
that number is 100 for an instance, what number of 
those same plants would have a union organization 
for their office workers? 

MR. FINKELMAN: Lecoula not tell yous 
We would have no way of knowing that because there 
may be partial recognition in many cases and it would 
be a very large undertaking to try and even get an 
estimate. 

MR. MACAULAY: Does it ever lead to the 
possibility -- presumably if these workers are members 
of unions it very definitely could Head, -coula- Lt 
not, to the plant being out on strike for two dif- 
ferent issues at different times; is that possible? 

MR. FINKELMAN: That may happen. 

MR. MACAULAY: Does it happen? 

MR, FINKELMAN: I should imagine it does 
happen, 


MR. MACAULAY: And is it not possible 
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that it happens for the very reason, or"for one of 
the reasons that plant and office workers are separate 
as to bargaining units? 

MR. FINKELMAN: The same thing would be 
true wherever you had two unions representing any 
employees in the same enterprise. 

MR, MACAULAY: Say they were the same unit, 
could their contracts not come up for renewal at 
different times? in short, does the Vikelihood of 
creating two bargaining units for these two different 
things in the same plant not increase the expense of 
the dispute? 

MR, FINKELMAN: It is very hard to answer 
that question because it is impossible to say what 
would happen if both groups were bargaining at the 
same time. It is just as likely, for instance, that 
there would be no settlement of the issue over a 
longer period of time if you did not have the two 
units split up and one bargaining for its interests 
and the other bargaining for its interests. 

MR. MACAULAY: I would have thought that 
the bargaining committee would have been representa- 
tive of the members who were in the unit, and it may 
be that that is not always so; is that true? 

MR. FINKELMAN: I cannot speak for what 
goes on at the bargaining table, I have no experience 
in that area. 


MR. MACAULAY: You said that it may be 
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that the bargaining committee, as I understood Vou, 

a dissolution of what you say that the bargaining 
committee might not be representative of the views of 
the office workers and press more heavily perhaps 

for the plant workers. Is it not up to the office 
workers to see they have a just representation on 
their committee? 

MR. FINKELMAN: The office workers con- 
stitute a breakdown of the whole enterprise and I 
do not know what form of proportion of representa- 
tion you would work out to give them equal weight. 

HON. MA. DALEY: Pardon me, are you sug- 
Peseing there should be only one bargaining unit? 

MR. MACAULAY: I am not suggesting any- 
thing, I am a curious young man and I am trying to 
learn something. 

HON. MR. DALEY: We have operating engi- 
neers in a plant that are separately organized and 
on occasion they have struck the plant, and that was 
just recently here. 

MR. MACAULAY: Buc that is their choice, 
There is no ruling of the Board which says, as I 
understand it, that they have to be separately repre- 
sented whereas there is a separate rule that office 
workers have to be on a separate bargaining unit 
from the plant workers, so that is a slightly dif- 
ferent situation. 


MR. FINKELMAN: Perhaps I should make 
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this explanation, that there is nothing to prevent the 
employer if he sees fit to do so to make an agreement 
covering both the plant and the office in one agree- 
ment. If employers were interested in doing that I 
am sure they could work it out with the unions. There 
would not be, generally speaking, too much resistance 
from unions or too much resistance from employers. 

If both parties wish to do that they can to accom- 
modate themselves. The fact they have rarely done 
that is an indication, I think, that both parties are 
reasonably happy with the solution we have worked out 
and it has been common both in this country and the 
United States. 

MR. MACDONALD: Can we not also place the 
interpretation on it that the Board's decision that 
the office workers must be treated separately in 
effect strengthens the hands of management to keep 
them separate? 

MR. FINKELMAN: That may be. 

MR. MACDONALD: I mean, Mr. Macaulay has 
just pursued the questioning which I started out with 
and it seems to me that a case has not been made 
that there is any more genuine difference than the 
necessity of separate bargaining by office workers 
than there is between different locals and an amala- 
gamted local. You can get into some of the big 
amalgamated locals, for instance, where there are a 


dozen different units within the amalgamated local. 
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MR. FINKELMAN: Yes, but,Mr. Macdonald, 
take Local 195 of the UAW at Windsor. I do not 
know how many units they have, perhaps 100 or more, 
Now, in that situation there would be a bargaining 
committee representing the employees of the particu- 
lar plant. They would be the ones to determine what 
terms and conditions are applicable. The whole local 
does not bargain in cvery instance where Local 195 
agreement comes up. Now, they would know the con- 
ditions in their particular plant, they would know 
what demands should be made. The employer would 
deal primarily with them. Now, cone facts that there 
may be one hundred different plants under 195, and 
the fact that the one hundred different plants should 
be manufacturing one hundred different products or 
may have one hundred different terms and conditions 
is not a serious problem at all because the bargain- 
ing committee will deterine what the demands are to 
be for that particular plant. 

MR. MACDONALD: By the same token the 
demands will be made for the office workers instead 
of having them separated off? 

MR. FINKELMAN: If your bargaining com- 
mittee in a particular situation has to deal both 
for the plant and the office I would say that there 
is less likelihood of a ready agreement because 
there would be a divergence of interest between 


office workers and the plant workers. Those 
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divergences would be -- if you will permit to go on 
I can give you an illustration of the sort of problem 
that arises, not in an office unit but at General 
Motors. I cannot vouch for the accuracy of my infor- 
mation because I have picked this up in the course of 
my dealings with various parties. The skilled 
trades in 1950 felt they were not given adequate 
attention in the negotiation of the agreement at 
General Motors and there is a good deal of difficulty 
over a period of years there. The skilled trades are 
apart of the General Motors operation and UAW is 
now carrying on a plan to give the skilled trades 
greater representation and what they call freedom of 
bargaining on their own behalf; I am not too sure 
what that means but that in itself is an indication 
that there is a desire on the part of the employees 
to have themselves represented in a slightly different 
fashion from the way in which they are represented at 
the present time because there is a need there. Just 
to be specific, our experience has been that office 
workers have that need and are normally better repre- 
sented when they are apart from the -plant employees. 
MR, MACDONALD: I am not denying there 
is going to be, to a degree, a point of interest, but 
the point is, why does the Board lay down the de- 
cision in the instance of the office workers they 
must be separate whereas in the instance of the 


others it is left to the workers themselves 
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whether or not they would be a separate local, the 
skilled workers. For instance, they may decide they 
want to go to a craft. We have this problem, but it 
is a decision that is left to the workers; in the 
instance of office workers it is the decision of 

tne; Boards: am’ DT correct? 

MR. FINKELMAN: Mr. Macdonald, they do 
not now have to be in a separate local. The Grey 
case said they do not have to be in a separate local. 
That was our change of policy about two years ago. 
They do get a separate certificate. Normally they 
can be in the same local but they bargain on their 
own behalf apart from the plant employees. bean 
only point to the experience of fourteen years to 
support that point of view. int Chis) jurisdiction, so 
far as I know, there has not been any great didsatis- 
faction with that policy. I have appeared at 
conferences of labour and I have appeared at confer- 
ences of employers and I have yet to hear anyone 
criticize the policy we have now. I think that 
supports the view. 

MR. REAUME: 1 think that is a fact. ~ in 
the instance of the Ford people, they have a union 
in the plant -- of course they have one in the office 
now -- and on every occasion you can imagine them being 
part of the automobile workers at any time anything 
arose whether with respect to plant or the office 


workers. They are all one and the same people, so 
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they work together as a team. I have found in 
Windsor no argument at all on that score. When they 
are working on an agreement both office workers and 
the plant join as a team. Now, where I find some 
fault, if there ts4some fault to find, .is in the 
arrangement with Chrysler. For instance, they have 
about eight thousand people in that plant and within 
the framework of the plant they have about 38 people 
in the power house and these power house people are 
part of the AF of L, so that those 38 people at 
any time -- at any given time -- of course could 
throw that plant out on a strike. I am not prepared 
now to say whether that is bad or good, but those 
agreements as between SOOO and 38 people should be 
negotiated; when they negotiate one agreement the 
other also should be. 

MR. MACAULAY: Do they? 

MR. REAUME: No, they do not. 

MR. MACAULAY: That partially bears out 
one of the points I was making. I am not talking 


about anybody's fault, they are just trying to 


establish a set of facts. You said they joined 
as a team, They should all be in the same bargain- 
ing unit. 


THE CHAIRMAN: Mr. Finkelman has said 
there was not any demend by office workers. 
MR. MACAULAY: That is not any excuse. 


THE CHAIRMAN: tts yOu liscven. We 
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have listened very patiently to you. Has there 
been any demand by office workers or plant workers 
as such that they should bargain together as one 
unit? 

MR. FINKELMAN: I am not aware of any 
demand along those lines. I have read the various 
briefs and attended conferences, 

THE CHAIRMAN: I think that is the answer, 
These people have not asked for it. Why should we 
concern ourselves about it? 

MR. YAREMKO: As I see it, the experience 
of the Board has been that this is a good way to do 
LG. Now we have heard the expression from the 
chairman of the Board and at a later date we might 
here from others showing perhaps that their exper- 
ience is not that way, but we have to accept the 
opinion of the chairman of the Board that the policy 
of the Board has been through the years -- their 
policy, the policy of other boards, and experiences 
have backed up that policy. Whether that is good 
for the industrial relations to keep them separate 
as separate bargaining units the Committee has to 
wait and --- 

MR. REAUME: Are we not on the wrong 
track? 

THE CHAIRMAN: LP think 60, 

MR, REAUME: As I understand it now, if 


the officer workers now want to be part of the unit 
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they can, can they not? 

THE CHAIRMAN: With a separate certificate. 

MR. REAUME: Yes. 

MR. FINKELMAN: They can be members of the 
same unit but they get a separate certificate and 
bargain separately in practice unless there may be a 
union so they can bargain together. 

MR. MACDONALD: That is what I want to 
elerify. I think it was said that they must be ina 
different local and now we are told they can be in the 
same local and have a separate certificate. 

THE CHAIRMAN: I do not think it is our 
personal opinions that should indicate what should be 
done for the Labour Relations Act; it 1s what is in 
the best interests of labour and management, and when 
there is no request from office workers or plant 
workers why should we try to befuddle the issue? 

MR. MACDONALD: I think you will agree 
with this, that if there has been a Board decision 
or it has been understood that there is a Board de- 
cision that office workers are going to be separate 
in separate locals then that question is not being 
raised every second day back at the local and they 


say, "We cannot do that," and go ahead and organize 
as a separate local, but if they are asked you may 
discover they have --- 


THE CHAIRMAN: They can belong to the 


same local but they have a separate certificate to 
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bargain. 

MR. SPOONER: I do not want to pursue the 
point but perhaps Professor Finkelman may have some 
idea of what is done in other jurisdictions on that 
question? 

MR. FINKELMAN: Much the same as we are 
doing here. 

MR, SPOONER: I might say in my experience 
that I have had occasion over a period of years to 
deal with unions and the municipal employees in the 
municipality in which I was interested at two locals, 
but tuey were associated with the municipal employees 
union in Toronto and they dealt separately and had 
separate agreements with different terms, varying in 
differont conditions. That was found to be very 
satisfactory by the employees concerned. I never 
heard them complain about it and it was found much 
better for management to deal with them because they 
were dealing on the one hand with the Public Works 
occupations and on the other hand the office employees. 
The thinking of those people is not the same and 
what would be of interest to office employees was 
of no interest to the Public Works employees and 
vice versa. L think 2% would just confuse 1t 17 
they are all in the same pot. 

THE CHAIRMAN: Is there anything further 
under the topic? 


MR. MACDONALD: On page 4 all these 
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categories which are excluded from the Actor from 
coming under the Act, some of them, the reasons for 
their exclusions are pachiee Obvious, but there are 
others that puzzle me. For instance: 
"Any person employed in agriculture, hort.- 
culture ---" 

Now, I understand, for instance, that there 
are hundreds, in fact, perhaps thousands of people 
who are working in greenhouses and because they fall 
within this category they cannot be brought legally 
into a union so they are in and then out, and you have 
a situation in which you are going to have so-called 
illegal strikes because they are not entitled to 
the general rights under the Labour Relations Act. 
That is with respect to horticulture. 

MR, FINKELMAN: These particular employees 
in horticulture, agriculture, hunting or trapping are 
excluded from the Act; such a limitation or exclusion 
has been in the legislation from the very beginning. 
Perhaps it does not lie in my mouth to make this 
comment but I think it is a "political" decision. 
There are difficulties in dealing with people en- 
gaged in agriculture, There are a number of considera- 
tions there which I cannot go into because I do not 
know what lies behi:d this exclusion entirely. In 
the first instance I would like to point out that 
people who are engaged in horticulture, not being 


covered in the Act,do not engage in an illegal or 
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unlawful strike. They are not covered by the Act 
and the Act does not apply to them at all. None of 
the provisions of the Act apply to them, so if they 
go on strike they are covered by the common law. 

We have nothing whatever to do with them, They do 

not violate the Act by going out on strike because 
they have never complied with the terms. 

MR. MACDONALD: But they are denied the 
rights of the Act? 

MR, FINKELMAN: It is true they are denied 
rights under the Act. 

MR. MACDONALD: You made a comment that 
this 164 political” décision, I suppose this is 
the kind of thing you get in policy that we may get 
into throughout this Committee, but in your experience 
should horticultural workers who are roughly in a 
commercial enterprise be unionized and taken out of 
this exclusion? 

MR. FINKELMAN: iam afraid I cannot 
answer that question. 

MR. MACDONALD: Well, who can answer it 
then? 

MR. FINKELMAN: No, 2 dent imnow, 

MR. JACKSON: Horticulturists. 

MR, MACDONALD: No, I think it is either 
those who are administering the Act or those who are 
responsible for forming the policy. It is either 


Mr. Finkelman or the Minister. Horticultural workers 
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were excluded when this Act was formed and we have 
had changing conditions. Surely that is no reason 
why it should be permanent. 

HON, MR. DALEY: ig iat net dirpiculy to 
separate horticultural workers from agricultural 
workers? some workers may work for a bit in green- 
houses part of the day and then they are out in the 
field doing agricultural work part of the day, and 
then they could go in to do some, what might be 
termed, horticultural work, but how are you going to 
separate them? In the minds of the people when this 
was developed and these exclusions were put into 
effect it was considered impossible to separate them 
and that it was ,actually agricultural work. 

MR. MACDONALD: The net result is that 
because they may work parv time in the field they are 
denied the rights under the Labour Relations Act, but 
for the greater part of the time they are working in 
the greenhouses. We have to really examine this. 
In fact, it is the whole purpose of the Committee. 

I know it is rather an embarrassing spot to put Mr. 
Finkelman on but what I would like is a very frank 
statement from Mr. Finkelman as to which, if any of 
these categories - and I am presently satisfied that 
horticulture is one -- should not now be excluded in 
the light of the passage of time. 

HON. MR. DALEY: I would say that is a 


subject for this Committee to consider. When the 
a I er el 
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Act was developed, in the first place, it was deemed 
advisable by the Government to exclude agriculture, 
horticulture, hunting or trapping, "members of the 
architectural, dental, engineering, legal and medical 
professions entitled to practise in Ontario" and so 
on. Now, if that should be changed, well, that is 
something for this Committee to consider, but we 
deemed it almost impossible at that time to separate 
horticulture and agriculture because they worked 
for the same people and do various things. Who can 
who 
say that a man/works in a greenhouse is a horticultu- 
rist and when he is sent out to do some work, if 
eney grow a lot of things, from a horticultural point 
of view, how are you going to separate it? LGcLs 
really considered to be agriculture. 

MR. MACDONALD: Let me take it this way 
for the moment: the purpose of the Labour Relations 
Act is to give a group of workers who want to join 
unions of their choice the collective bargaining 
power they would not have as individuals. The 
reason why agricultural workers are excluded is by 
reason of the fact that they are scattered usually 
over great arvas. Now, surely if the spirit of 
the Labour Relations Act is going to leave out 
this group of people who may be working part time 
in the field but are working a good proportion of 
their time as a unit in a greenhouse, they may 


be within all these conditions that make it difficult 
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for agricultural workers to be brought into unions. 
But if you have a great group who are in a position 
to deal with an employer, where a good deal of their 
work is done in a greenhouse, why could we not change 
this Act to give them the benefits of the rights of 
the Labour Relations Act instead of making exclusions 
and saying they are agricultural workers? 

MR. METZLER: I would like to say there is 
a history for ave in the working labour relations, 
this exclusion, which is in a sense the forerunner of 
our present Labour Relations Act: "Persons employed 
in domestic service, horticulture, agriculture, 
hunting or trapping", so there is a historical basis. 

MR. MACDONALD: Not what has been for 
twelve years. 

MR. METZLER: But there is a historical 
exclusion. 

MR. MACAULAY: I was thinking of the Dale 
Estate in Brampton where they have a great many em- 
ployees, presumably mostly working in greenhouses. 
Just as an example, would you carc to express an 
opinion whether you think there is any justification 
today for the exclusion of, say, for instance, green- 
house workers? 

MR. FINKELMAN: Peao note think! can 
express any opinion on a matter of that sort. 

HON. MR. DALEY: I think that was the 
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in the greenhouses and the rest of the day outside in 
what may be termed agricultural work out in the fields 
because a good many flowers and that sort of thing 

are grown outside as well as in the greenhouses. 

MR. MACAULAY: Well, could you not look 
up the man's actual terms of employment to determine 
whether he was entitled to the effects of the Act 
rather than just saying because one is working with 
dirt and soil that they therefore should not have the 
opportunity of taking advantage of the Act? 

MR. MACDONALD: In other words, are they 
not a potential bargaining unit as much as the 
neople who work in the factory? 

MR. WREN: Do you think agricultural 
workers should be organized? 

MR. MACDONALD: I am not arguing my case 
on agricultural workers but I point out that in 
countries like Britain they have organized and have 
a good strong union, In Canada you have relative- 
ly few agricultural workers, but in horticulture let 
us not confuse the right of the agricultural workers 
with the horticultural workers. In greenhouse 
workers you have surely a bargaining unit that surely 
has many of the characteristics of a bargaining unit 
and I cannot see any reason why they should be ex- 
cluded from the Act. For the historical basis of 
it, they were exluded back during the war, and that 


strengthens it. The war has been over for twelve 
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years, Let-us get up to date. 

MR. MACAULAY: There may still be good 
reason for excluding them but all I want to know is 
the basis for it and whether circumstances have 
changed today sufficiently to warrant consideration 
by the Committee to exclude them, iNetasdiss aitne 1 
do not take the position my friend does, I do not know 
whetheythey should be included or excluded but I am 
curious about. <iL.t. 

THE CHAIRMAN: I think possibly the answer 
to that would be if we could hear from some of the ! 
horticulturists themselves and hear how they feel [| 
about it, whether they would be willing to work a 
five-day week for eight hours a day or whether they 
want to work as horticulturists as farmers have always 
done from dawn to dark. That is one very important 
aspect of the matter; I think they and only they 
would be willing to tell us. 

MR. MACDONALD: That is not necessarily 
relevant. There was a day when a newspaper man 
eould be called out any time at all, but they have 
smartened up there and now they have a union. 

THE CHAIRMAN: That is so, but the earth 
and the earth's products are different from news- 
papers. 

MR. YAREMKO:; Is there not really a 
practical problem that would be confronting the 


administration in order to segregate the clearcut 
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horticulturist from the agriculturist? Is there a 
clearcut: dine or iswthe Line socindefinite it would 
be impossible in a practical way? 

HON. MR. DALEY: That is what we con- 
sidered was the difficulty years ago when this ex- 
clusion was put in. You could not separate them. 

A man may be a farmer to all intents and purposes 

but he does have a greenhouse and he does grow some 
specialized thing in the greenhouse which I suppose 
would come under horticulture and yet he may only be 
in the greenhouse an hour in the morning to water 

the plants or something and be farming all day. Now, 
how are you going to separate them? 

MR. MACAULAY: Well, people in the nursery 
business and so forth, it seems to me that they are 
in the business of making money, They grow the things 
to seil as an industrial enterprise. I would think 
there were some cases where it would be very difficult 
to say whether a man was a horticulturist or an 
agriculturist, and I would think there would be 
some cases where it would be pretty clear. 

MR, YAREMKO: I am confused. If any- 
one asked me to define a horticulturist right now 
I would not know and I do not know if there is a 
man around the table who could. If you grow 
strawberries under a glass you are a 
Horticulrurists If you grow strawberries in 


the fielc are you an agriculturist? 
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MR. MACDONALD: With all respect, I do 
not think that is the relevant point. The point is, 
if we can hear now a group whose characteristics as 
a bargaining unit entitle them to be given the rights 
of the Labour Relations Act instead of being excluded 
from it--and I suggest there are fully enough charac- 
teristics of a bargaining unit that you could line 


up excuses that they are agricultural workers if you 


Want -tO™4=>, you can? line up that they are 2 bargain- 
ing unit and should have a right to it. It is 4 
matter of approach. Do you want to give them or 


deny them the rights? 

MR. WREN: I feel the occupations in 
agriculture and horticulture are so similar that if 
horticulturists were brought into the Labour Rela- 
tions Act -- I am not suggesting they could not be -- 
but we are setting out if they are brought into the 
Act their occupations being so similar would have a 
direct effect on the agricultural industry itself. 

I would rather hear some evidence from horticultural 
and agricultural people. 

THE CHAIRMAN: Thateds my; point. We 
should have something from them and no doubt we will 
have. It is clear that it is the opinion of some 
members of the Committee that the horticulturists 
should be considered as a group to have the bene- 
fits of the Labour Relations Act, and if they make 


representations to this Committee we will come to 
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a decision that will be satisfactory to them and to 
all concerned. 

MR. WREN: There is one point I would like 
to make, I would like to ask Professor Finkelman, is 
any portion of the Civil Service than those set out 
here, such as the police department and so on -~ are 
any sections of the Civil Service prohibited from 
getting the benefits of the Labour Relations Act? 

Let us say, for intance, the Department of Highways 
who essentially are in the construction work or 
engineers -- would they be excluded from the Labour 
Relations “Act? 

MR, FINKELMAN: Under the Interpretation 
Act the Labour Relations Act does not apply to the 
Crown and the Department of Highways is part of the 
Crown, 

MR, WREN: So that any employee of the 
Crown as such would not enjoy the benefits of the 
Labour Relations Act; is that correct? 

MR. FINKELMAN: No, it does not apply to 
them, 

THE CHAIRMAN: Is there anything else under 
this topic? 

MR. MACAULAY: Is there anybody on the 
list that is going to be called from any of these 
agricultural matters to which we refer? 

MR, MACDONALD: thank  unere as. You 
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the Union of United Mineworkers attempted to do some 
organizing in the greenhouses and I notice they are 
down there, 

THE CHAIRMAN: I notice that the packing 
house workers have applied, the meat cutters have 
applied for certification on behalf of the horticultur- 
ists and no doubt we will hear from them, What meat 
has to do with horticulture I do not “know. Shall we 
move on, gentlemen, to page 4, membership require- 
ments? 

MR, WREN: There is one other point, Mr. 
Chairman, on this. Some case was made earlier about 
this voluntary agreement, and vue point I am not clear 
on. After management and labour enter into a volun- 
tary agreement and the bargaining unit of the employees 
is essentially a company union, what effect does that 
have before the Labour Relations Board certification? 

MR. FINKELMAN: May I just ask what you 
mean by company union? It may have different 
meanings. 

MR. WREN: Let me frame the question this 
way: these voluntary agreements are enterec into. 

Does the Board look upon the union as being one of the 
recognized trade union organizations or wovld they 
accept any group of employees who state they are a 
union? 

MR. FINKELMAN: A union on its first 


apyearance before the Board has to establisn its 
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status, and one of the things it would have to estab- 
136 68 Set out in Section 9 is. thar: 

"The Board shall not certify any trade union 

if any employer or any employer's organiza- 

tion has participated in its formation or 

administration or has contributed financial 

or other support to it.” 
If the trade union is one that has been organized by 
the employer, if the employer has participated in its 
formation or administration or if he has contributed 
financially or offered any other support, then under 
Section 34 that agreement would not be a collective 
agreement. = 

MR, WREN: Just pursuing that, I want to N 
get this clear in my mind. What would happen then 
if a union applied for certification for employees 
who were covered by an agreement with a union which 
is not certified; what happens then? 

MR. FINKELMAN: It would depend on the 
period at which the application is made. Let us 
say, taking your example, as I gather you have it in 
mind, the company-dominated organization which has 
made an agreement with an employer as of the Ist of 
January, 1956 or 1957, let us say. Now, we are 
now in June and let us assume that an international 
union has applied for certification of the employer 
and the company union,and I am using the term "company 


union" in the sense of being dominated, the company 
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union intervenes and says, "We are covered by an 
agreement and this application is untimely because it 
has not run the required ten months". Now, if the 
application by the international union is made during 
the first year of the life of the agreement the onus 
of establishing that the agreement is a valid and 
binding agreement rests on the company union; after 
the first year the onus rests on the union which is 
seeking to upset that agreement. 

MR. WREN: Well, by way of illustration, I 
ran into a case not very long ago where there was con- 
siderable activity towards organizing in a mining area 
one particular group in this area. One particular 
employer group persuaded the men that it may be in 
their best interests if they did not align themselves 
with the recognized trade union, and as a consequence 
the company entered into an agreement with the men 
directly and that agreement to all intents and pur- 
poses is in effect now. They have negotiated one 
with the other to set up certain working conditions 
and rates of pay and so on, Now, where the employer 
has participated so directly in the organization of 
that agreement, the setting up of that agreement, I 
would take it from your remarks that if the applica- 
tion were made to the Board for approval of that 
agreement it would not be granted; is that rience? 

MR. FINKELMAN: We would not approve it 


because we have nothing to do with the approval of the 
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agreement. That is not one of our functions. What 
does happen is, another union may apply dur ng the 
first ten months of the life of that agreemcnt and 

the company union says, "We have an agreement and you 
are barred, you cannot come in at this time." The 
employer says the same when the matter comes before us 
on the application for certification. Pe odpodes ain 
the first year we would ca]l up the company union to 
prove it is a legitimate organization. 

MR. WREN: In other words, you recognize 
company unions as such if they proceed properly in the 
setting up of their organization? 

MR, FINKELMAN: If there .s no employer 
domination and the organization satisfies the require- 
ments of the Act -- it is an organization of employees 
formed for the purposes of the Labour Relations Act, 


then it is a valid organization and will be recognized 


as such, ——_—_—_ 


MR. MACDONALD: I wonder in the light of 
the experience of the Board if Professor Finkelman 
would comment on the advisability of deleting Section 
78 from the Act? 

MR. FINKELMAN: I am afraid my answer is 
No, I would not be prepared to make any comments on 
that. 

MR, MACDONALD: WelloeMr, oChatrman, I 
have a comment too: it seems to me we are going to 


get into endless difficulties in trying to make up 
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our minds here whether or not certain changes should 
be made in the Act if we cannot get the benefit of 
the experience of the Board. 

THE CHAIRMAN: Well, the decision as to 
the changes in the Act is to be made by this Committee. 
I do not think the officials of this Department should 
be asked now, "Do you think this should be done or 
not?” Mist. ieenor sche th jou.) thatniey our gob, 

MR. FINKELMAN: Mr. Chairman, I wonder if 
I could crave your indulgence to have a few moments 
with the Board off the record. I would like to have 
a frank discussion with members of the Committee for 
a few moments. 

THE CHAIRMAN: Does the Committee concur 
this should be off the record and not reported? 

MR. REAUME: LE move that, Mr. Chalrman. 

THE CHAIRMAN: Seconded by Mr.Macdonald? 

MR. MACDONALD: No, I am not seconding it. 
ii tee NOt a: cocd principle. 

MR, YAREMKO: It is either unanimous or 
not done at all. 

THE CHAIRMAN: OAV Css 

MR. WREN: Juspvonee wont of order here, 
I took the sessions -- correct me if I misunderstand 
-- I took these present sessions to be more or less 
educational as far as the Committee is concerned. Il 
have some opinions about the Act and its application 


and the work of the Labour Relations Board, and what 
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I am concerned with now, before having delegations 
who are going to express opinions one way or the 
other, I am interested in learning about the functions 
of the Board and what is going on. tao not think 
we should start now to decide policy because that is 
going to take some months. I want to know how the 
Board functions or operates and if Professor 
Finkelman can enlighten us either off or on the 
reeord | would like to hear it. 

THE CHAIRMAN: I think it would be most 
unfair to the professor for him to state what the 
policy should be. 

MR. REAUME: He las not anything to do 
with the policy. 

HON. MR, DALEY: Would Mr. Macdonald 
repeat his question of the professor? 

MR, MACDONALD: My question was, in the 
light of the experience of the Board in trying to 
solve the problem of municipal workers, would it not 
be better to have Section 73 deleted? 

HON. MR. DALEY: ido not think thay is 
a fair question to ask the professor because it 
gets right back to government policy. 

MR. MACDONALD: Let me elaborate: what 
we are trying to get in the educational process is 
the experience of the Board so that we can advise on 
the changing of government policy. Now, if we are 


denied getting the experience of the Board or if 
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we are going to get the experience of the Board it 
should be on the record. Otherwise we cannot make 
recommendations as to the changing of policy. In 
other words, our whole function as a Committee is 
seriously restricted. 

THE CHAIRMAN: Well. to bring 1t to a 
head I will rule the question is out of order and 
should not be answered. 

MR. MACDONALD: I just want to make this 
comment in this connection: Under the Labour Rela- 
tions Act you give the people of the Province of 
Ontario certain rights and under Section 78 you give 
the right to take those rights away by the vore of 
the municipal council. I think this is going to 
cause, has caused and is going to cause strikes which 
are described as illegal strikes. Tir mays co back 
to Professor Finkelman for a moment, I remember 
hearing him at a meeting in Hamilton about two years 
ago in which he made a statement which has a growing 
validity, namely that the strike for the right to 
organize a union is part af the 1Othwcentury, it 1s 
a growing validity but as long as we have Section 78 
in the Act it has no validity. 

THE CHAIRMAN: The strike cannot be 
illegal. 

HON. MR. DALEY: Could I say, Mr.Chairman, 
that a strike carried on by a group Gf munieipal em- 


ployees that wisely or unwisely the elected council 
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of that municipality has taken out from under the Act 
-- mind you, every municipal employee is under the 
Act until taken out by the municipal government. 

Now, if that municipal government -- and I say again 
ee eee Med ae a 

MR. MACDONALD: Why not change the thing 
then? 

HON. MR. DALEY: But if they do take them 
out and those people decide to strike it is not an 
illegal strike, they are not under the Act, they can 
strike, there is no bar on them at all. if they are 
under the Act then there is control, there is the 
Labour Relations Board, the conciliation services 
and all this available to them, but if the council 
takes them out they are not striking illegally, they 
can strike any time. 

MR. MACDONALD: My point is simply this, 
and I think it is very germane, we have certain what 
we might call civil rights in Canada, Bhey are laid 
down in the Act and nobody can vary them, Nobody can 
take those rights away from a certain individual. 

I submit you have, roughly speaking, an analogy here. 
You have a group of people who have certain stated 
rights under the Labour Relations Act. They are free 
to Organize in the union of their choice and bargain 
collectively with their employers, but then Section 


78 says some other group of pesple have the right 
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to deny them this, in other words to wipe out this 
basic right in the Act. As lone as that exists, I 
supmat. che Act is violating its. own,spirit. 

THE CHAIRMAN: There has always been the 
objection of violating the authority of another 
government; that 1s a very important point. 

MR. MACDONALD: Do we object, do we hesi- 
tate, for instance, in stopping a local council which 
is going to deny a man basic human rights? 

MR. YAREMKO: If we reach the stage that 
we are writing a report --- 

MR. MACDONALD: What I have been --- 

MR. MACAULAY: What you have been doing is 
making a speech. 

MR. MACDONALD: I want to gev at the edu- 
cational process. 

MR. YAREMKO: On the second day of the 
proceedings of this Committee you have already made 
up a conclusion that Section 73 should be deleted. 
This is neither the time nor perhaps the place to 
start writing a report of the Committee. 

MR. MACDONALD: I have sought some in- 
formation from the Board as to their.experience 
which conceivably might prove to me that I am wrong. 

THE CHAIRMAN: I have ruled that the 
bODLC LS. 0UL Of orden, Now, Professor Finkelman 
I think in fairness wants to make a statement which 


I think we should hear. 
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MR. FINKELMAN: What I was going to say 
off the record,and I think I should now say it fox 
the record, is this: 2 &s Chairman of the Board Il 


am prepared to answer any questions on the policses 
Bem re eng ee ee ee ee 











Those policies are not matters of government COL Cy . 
They are made by the Board and the Board will accept 
responsibility for them and wil accept responsi- 
bility for them. They are not the Minister's respon- 
el oh A oa On the other hand, in the Department it 
has been my fortune or misfortune to be associated 
for many years with the drafting of this legislation, 
and as a civil servant my feeling was that I should 
not be called upon as an individual to express an 
opinion on government policy. 1 think’ cha cits. a 
matter which lies entirely within the province of the 
Minister and I cannot express any opinion thereon. 
If Mr. Macdonald wishes to ask any questions with 
relation to the number of cases that have come before 
the Board and in which municipalities have been in- 
volved and files have been passed,and the number of 
cases for which files have been opened, I will be 
glad to get him that information, but, I-cannet, iL 
feel I should not,express opinions which are politi- 
cal opinions of the Department and to which I may 
be privy as a member of the Civil service, 

MR. MACAULAY: (iat ws wery haan. 


MR. MACDONALD: TGhink thay te very fair. 
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THE CHAIRMAN: Shall we move on to member- 
ship requirements? 

MR. WREN: Mr. Chairman, one question about 
membership requirements I would like answered, in the 
light of experience, When the Act requires that a 
union seeking certain rights must obtain from em- 
ployees in a plant their written pioveatilorn to aeso= 
ciate themselves with a union and deposit or submit 
with that application the sum of $1: now, is there 
anything in the experience of the Board where people 
have paid this $1 to obtain the required number of 
names to support an application and have been unable 
to, by one means or another, withdraw after the certi- 
fication has been granted? Has that ever occurred 
and if it has what corrective steps are available? 

MR. FINKELMAN: The Board is interested 
in membership at the time of the hearing . ita union 
has applied for certification and has filed the 
requisite evidence of membership and any employee 
seeks to withdraw from the union,he is entitled to 
do so and to notify the Board before the hearing is 
held cr at the time of the hearing. Once the 
hearing is held the decision is made on the basis of 
the evidence before the Board at that time. After 
the hearing if he withdraws from the union that will 
have no cffect on the result because we would be in 
a constant turmoil. We would have to be reviewing 


every certification every day that somebody writes in 
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to say he does not want the union, but provision is 
made under the decertification proceedings for em- 
ployees who may not want the union, to apply that 
termination of bargaining rights at the proper time. 
MR. WREN: Again by way of illustration, 
this one incident I was talking about in the mining 
area, where a man submits his dollar and he is per- 
suaded by someone else to withdraw from his associa- 
tion with the union, it jeopardizes both the union 


and the agreement itself. IT have in mind one other 


“~ 


aspect of it: is the man made aware when that dollar 
is received what his final obligation is going to be, 
financially, in his association with the union? iD 
have in mind one particular case I know eY in the 
United States, which I don't think necessarily applies 
here, but it might, and that is, where a man had 
applied for membership in the union and certified 
his intention to belong to it onecc the union was 
certified, and on the union being certified he was 
fiaced with a membership initiation fee of $350 to 
maintain his association with the union. Does that 
situation develop here? 
MR, FINKELMAN: I know of no case where 
that has been brought to the attention of the Board. 
THE CHAIRMAN: Aren't we getting into 
the internal workings of the urion PrSoclie Has that 
anything to do with the Department? 


MR. WREN: No, I have no intention of 
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doing that. The Act sets out that the man must offer 
the sum of $1 to show his good faith. 

MR. FINKELMAN: We chose $1 because it 
was in evidence of good faith. 

MR. WREN: Yes, but it could happen both 
in trade and in company unions that he might find 
himself financially embarrassed as to his further 
obligations. The point is, why wouldn't it be 
possible, or would it be a bad thing, to suggest that 
if union dues for the year of,say, $25 a year, that 
he submit his $25 with his application, and if the 
union is not satisfied, the $25 would be returned 
to him, but all the while he would recognize his 
final obligations? 

MR. FINKELMAN: If you were to insist on 
the sort of principle that you are suggesting, you 
would be loading the dice égainst the unions whose 
initiation and membership fees may be high. The 
Board on several occasions has given very careful 
consideration to these matters: I believe the last 
time was in December 1952 when they spent about two 
days reviewing this whole situation, and they came 
to the conclusion that it was desirable to have 
some sort of uniform standard to which all should 
conform, and we haven't had any cases brought to 
our attention where there have been exorbitant 
1ees . 


MR. WREN: But I have known of cases 
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where the dice have been loaded in favour of the em- 
ployer, because the man has tendered a dollar and the 
employer hears about this intended application for 
certification and goes to the man and says, "Do you 
realize what your obligation is going to be? The 
best thine for you to do 1s forfeit your dollar and 
get out because your costs will be exorbitant." 
Unfortunately, in one case I know of there was no 
union official immediately available to deny or con- 
firm that statement, and the man became apprehensive 
about it and withdrew his application and his one 
dollar ori. I wondered why the dollar was estab- 
lished? It is just a token offering, in other words? 

MR. FINKELMAN: Well, it was, in the days 
when the principle was first established, the usual one 
month's dues. 

MR. MYERS: Why should not a workman be 
called upon to show he has complied with the require- 
ments of the union for membership? 

MR. WREN: Yeo, that Te rlent. 

MR. MYERS: Why should we establish an 
arbitrary standard of membership in a union which is 
not a membership requirement at all? 

MR. FINKELMAN: Because if you did other- 
wige than what the Board has done -- and it is pretty 
well a uniform pattern across the Dominion -- some 
unions would pass resolutions saying the 25-cent 


fee was adequate, say, for the first year or the 
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second year -- for any period of time -- and you would 
have the policy destroyed altogether. You can manipu- 
late union constitutions very easily. If it was 
felt one uniform standard -- and, incidentally, the 


standard is not necessarily the payment of one dollar: 
on page 5 there is a variety of tests that may be 
satisfied: the payment of a dollar, the taking of 

the obligation, and other acts consistent with member- 
ship, and so on. We found that was a standard that 
would apply right across the board and satisfy 
everybody reasonably. 

MR. MYERS: Really, though, the union can 
be certified if it gets enough workmen who merely 
express an intention to belong to the union andi are 
not prepared to follow that up with other union re- 
quirements. 

MR, FINKELMAN: They simply indicate they 
want this union to represent them as thevparcalning =—= 

MR. MACDONALD: Does Mr. Myers want six: 
months! dues in advance? 

MR. FINKELMAN: If you require the ieee 
initiation fee, which in some cases may be high, you 
would eliminate the possibility of the workers 
joining the union, because maybe they would not have 
that amount of money. They indicate to us they want 
this union by paying a dollar and signing the ecard, 
and then, they can make whatever terms they want to 


with the union -- how they are going to pay their 
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balance; I don't know what they do, but if there is 
a $25 fee you would be loading the dice against the 
union. 

MR. MYERS: We would be having the em- 
ployees knowing exactly what they were called upon to 
comply with. 

MR. WREN: We are just using the $25 
figure as a hypothetical amount, and I am not so much 
concerned with that as I am with them knowing that by 
paying their dollar that at some time in the future 
they have to put up another $ou, They should know 
their obligation when they indicate their intention 
of joining. 

MR, FINKELMAN: Well, that is internal 
with the union. 

THE CHAIRMAN: Tey aseup vo. ene Union 
themselves. 

MR. FINKELMAN: The union may pass a 
resolution that they don't have to pay this year. 

MR. YAREMKO: Are the results of the vote 
made public information? Do you tell the union 
Whether they gov the 55,°56; 57 or’ 54 per cent? 

MR. JACKSON: Could you enlarge on that? 
I have the same type of question: on the vote, how, 
when, where and why do they vote? Could you enlarge 
on that and tell us how the vote is done, and what 
jurisdiction the Act has with the vote, if any? 


MR. FINKELMAN: There are two separate 
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situations: I believe Mr, Yaremko's question was 
whether the union is informed of the percentage of 
members that it has among the employees. The way 
that is handled is as follows: At the hearing in 
each case -- and incidentally I should mention that 
every case before the Board in Ontario is heard in 
what might be called open court; we have a public 
board room and the public is admitted to every hearing. 
A notice is sent by registered mail to every party 
involved in the application well in advance of the 
hearing so they can attend. They are notified the 
case will be heard at a certain time and place, and 
copies of the weekly agenda are sent to all the 
newspapers so that anyone can attend and see how the 
Board operates. The Board sits at the present time 
about four days a week, starting at 9.15 and con- 
tinuing until the day's business is concluded, and 
that may run anywhere from an hour to five, ten 
hours, depending on the volume of business and the 
complexity of the cases. 

When a case is called, the representa- 
tives of the parties come up to the counsel table, 
and the Board will discuss with them formally the 
composition of the bargaining unit, and once the 
representations with regard to the bargaining unit 
have been made we give the parties what we call the 
count; that is to say, we inform them of the number 


of names on the list filed by the employer, and we 
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give a breakdown of that list to disclose any 
peculiarities in the list. For example, if the list 
contains names of foremen and office workers, or the 
names of any craft people whom the parties may seek 
to exclude, or anything of that sort. Then we 
advise the parties of the number of cards that have 
been filed by the union, the amount of payment shown 
on the card, and, anothor consideration which is not 
a rigid requirement, but something which we like to 
see, is a counter signature on the receipt. That 
is, the rece.pt for payment should bear not only the 
name of the person who collected the money, but also 
the name of the person who paid the money, so we can, 
if any question arises about the validity of the pay- 
ment, have all parties before us to testify. 

Let us assume there are one hundred persons 
on the employer's list, and that the union has filed 
65 cards and 65 receipts: we will announce that infor- 
mation to the parties, and if there is any great loss 
of cards -- let us say only 40 of the cards stood up, 
that is to say, only 40 match the names on the em- 
ployer's list -- we will indicate to the parties that 
only forty did stand up. In other words, that there 
was a substantial discrepancy between the number 
filed and the number that stood up. If the union 
feels there is something with the employer's list -- 
for instance, if it has made a check before coming 


to the hearing and they say, "Our estimate of the 
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number of employees in the plant is not 100 but only 
75" -- and they can do that by counting the number of 
cards on the time card rack, or they may have gone out 
and counted the number of employees in the plant -- 
if the union challenges the accuracy of the employer's 
list, an examiner will be appointed to check on that, 
and, in due course, a report is presented to the 
Board and made available to the parties in the proper 
case. So that the union does know where it stands 
and the employer knows where he stands in the matter 
of membership. The final count is made after the 
Board has adjourned and has set the bargaining unit, 
and I should indicate that the number of valid cards 
that the union has are usually not disclosed even to 
the members until after the bargaining unit has been 
set, so that in their thinking -- the bargaining unit 
-- their thinking is not conditioned by the fact the 
union may lose or gain, and the employer's thinking is 
not conditioned by the fact that the union may lose or 
gain. We do give a rough count in the beginning, and 
if there is a wide discrepancy between the number that 
stood up and the number filed, that information will 
be disclosed, and the members of the Board will have 
that information, because there is no other way of 
handling the situation, 

On the question of handling representation 
votes, it is as follows: when the Board directs that 


a representation vote be held, it fixes the 
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eligibility date; it says, "Employees as of this 

date” -- the date when the decision is made, so it is 
impossible for the parties to jerrymander. The 
instructions are sent out to the parties to meet and 
make arrangements for the vote. They meet among 
themselves without any officer of the Board being 
present, usually. it wo 2a O1friteule. case, and 

the parties cannot agree, one of the Board's examiners 
will be delegated to attend on the parties at the 
situs, and try to make arrangements. 

MR. JACKSON: It is employer and trade 
union? 

MR. FINKELMAN: Yes, The representa- 
tives of the parties will meet and make all the 
arrangements for the vote; that is to say, the hours 
when the vote is to take place, and that will depend 
on the working hours in the plant, and shift hours, 
and how easily persons may be released from a certain 
operation, the date when the vote is to take place, 
and, they usually agree on two or three days to 
enable the staff to pick a proper date that will 
suit the convenience of the Board as well, and 
they will agree on the list; that is, the employer 
Will prepare a Jaet in, say, ‘triplicate or quadrupli- 
cate, and the parties will sit down and check that 
Ceo If there is any challenge of any person on 
that list, that name is underlined in red and the 


list is then forwarded to the registrar of the Board 
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with a statement by each of the parties as to the 
reasons for the challenge. if the reasons for the 
challenge are matters of a very simple nature, the 
registrar will rule on the eligibility of those 
voters. If there is any complication at all the 
registrar will direct that the votes of the persons 
who are challenged be segregated, and I will explain 
how that is handled in a few moments; and that the 
vote then go on. So that, at the time when the vote 
is taken the registrar has in his possession -- or, 
before the time of the vote being taken, the regis- 
trar has in his possession verified lists containing 
the names of all employees eligible to vote. On the 
day the vote is taken one of the other members of the 
Board, an examiner, will go down to the plant: votes 
are always conducted right in the plant, and he will 
take a vote in the same way as a vote in any political 
election will be taken. He is the returning officer. 
The parties will appoint scrutineers who sit in for 
the purpose of identifying the voters. As each 
voter appears, his name will be ticked off the list 
after he is identified, and a ballot will be handed 

to him. He will mark that ballot and deposit it in 
a sealed box, as in other elections, and when all the 
votes are in, and the hours for voting have been com- 
pleted, the ballot box will be opened in the presence 
of an agent of the parties, appointed for the purpose, 


and the ballots counted. 
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As far as segregated ballots are concerned, 
if a person whose name has been challenged appears 
to vote he will be handed a ballot and he will be 
handed two envelopes: one is a white, opaque envelope 
with a line down below, and appearing on it are the 
words "Secret Ballot". He is asked to mark his 
ballot and seal it in that envelope, and.that envelope, 
which has no identifying mark, is then sealed in a 
brown Manilla envelope, and on that envelope the 
registrar will write whatever information he can 
obtain from that person as to that person's eligibility. 
A question may ariseas to whether he started work 
after the date when the vote was directed -- the date 
on which the list is frozen. A question may arise 
as to whether he is a foreman or an office worker, 
and included in the bargaining unit, or what not. 
That information will be on this Manilla envelope. 
These Manilla envelopes are then sealed and taken 
by the returning officer and transferred to the regis- 
trar for his safe keeping. In most cases we have 
found there is no necessity for examining the segre- 
gated ballot because the result of the voting will 
be clear one way or the other. Either the union 
has won or lost, and the segregated ballots make 
no difference at all. If the segregated ballots do 
make a difference, they will be returned to the 
Board, the returning officer prepares a report of 


the vote, and a report of the reasons for these 
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ballots being segregated -- incidentally, a report on 
every vote is mailed to the parties for their informa- 
tion; instead of merely having the amount of the 
voting, there will be a statement that, say, five 
ballots were segregated because these people were 
challenged for the following reasons, and the reasons 
are g ven, and the information set out in the report. 
That report is sent to the parties, and they have 
seven days within which to object to the report or 
offer to provide any additional evidence with regard 
to the matters set out in the report. In the vast 
majority of cases, no exception is taken to the vote, 


no exception is taken to the report, the parties have 


— eee 





no further evidence to offer. Onee the seven days 
have passed -- and the parties are notified they have 
the seven-day period -- if they do not object, the 
Board will read the report and decide whether these 
ballots should or should not be counted. If the 
parties take exception to the report they are en- 
titled to appear before the Board and make repre- 
sentation as to eligibility or non-eeligibility of any 
person. If the Board rules any of the persons 
whose ballots were segregated should be counted, the 
Board itself will open the ballots and will count 
them and report. If there are a great many segre- 
gated ballots, so that it looks as if the way in 
which a person has voted is likely to be disclosed, 


we will direct that the ballot box be sealed and not 
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counted at all until after the Board has ruled on the 
eligibility of voters. That does not happen often, 
but it happens from time to time. The Board will 
then rule on the eligibility of voters, and then, it- 
self, count the vote and report to the parties. DO's 
the secrecy of the ballot is observed to the utmost 
EXvEnt. There are the odd cases where the number is 
small, and one ballot may affect the whole issue, 
where you can't protect the secrecy of the ballot com- 
pletely. Those are so rare that they really don't 
enter into consideration at all. 

Mr. Metzler has pointed out another thing 
I should mention: the ballots are printed by the 
Board. 

MR. JACKSON: They are usually "For" or 
"Against"? 

MR. FINKELMAN: It is set out in the Act: 
you will find a copy of the form on page Or There 
are two different types of ballot: what we call the 
"Ves, No" ballot, when there is only one union in- 


! 


volved, or the "Two-way" ballot when there is a 
choice between two unions. That is a sample ballot, 
but the actual ballot is printed by the Board, and 
we change the colour from time to time, and nobody 
except the Queen's Printer knows what the colour is 
going to be, so there is no possibility of stuffing 


the ballot box. 


MR. JACKSON: Are the votes ever made 
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Hub? 
MR. FINKELMAN: The result of the voting? 
MR. JACKSON: Yes. 
MR. FINKELMAN: Yes, every time a vote 

is held. 


MR. YAREMKO: The percentage -- not just 
“Carried” on "Los. ¢% 

MR. FINKELMAN: No, Nog. the compleve, re- 
sult of the vote is contained in the report: the number 
of persons eligible to votc, the number of each party, 
and the numbers segregated, and spoiled ballots. 

MR. YAREMKO: Would it be possible for us 
to get the statistics of the representation votes 
that have been held by the Board? 

MR. FINKELMAM;: Yes. 

MR. YAREMKO: In the course of our hear- 
ings there may be various statistics we will be asking 
for, and I think that statistic, on the result of the 
representation vote, might be one of them. 

MR. METZLER: You would want the statis- 
tics for a given period. Professor Finkelman and 
the Board operate on a fiscal year basis. What you 
are really asking for is, say, the operation of the 
Board in that respect during the fiscal year? 

MR. YAREMKO: Would it be too difficult 
to do it for the last ten years? 

MR. FINKELMAN: We have accurate statis- 


ties Lor about. three years. 
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MR, YAREMKO: say, for the three years: 
"Number of representation votes held -- carried, say, 
55 to 65 or to 75 -- or 35 to 45"? 

MR. FINKELMAN: We could prepare that. 

the Committee 

MR. YAREMKO: That would give/a picture 
of what the representation votes have been during that 
three-year period. 

MR. MACAULAY: Mr. Chairman, in connec- 
tion with that would there be any value in knowing 
whether these representation votes -- which side 
they had been requested by? 

MR, FINKELMAN: It would mean looking 
through the notes in every solitary case for a period 
of years. 

MR. MACAULAY: Well, 2) Will tell you 
why -- and perhaps that was not the right question -- 
but, under this you have the right to order a vote 
or not order a vote, as you determine: now, I have 
always been of the theory that except where votes 
should not be had, because of some specific reason -- 


and this happens to be a view of my own and not neces- 


sarily by any means right -- that a vote should be 
held. It seems to me to be a democratic process. 
I know in many cases -- or, in some cases, votes 


are not held, and I was wondering if my point of 
view would be in any way vouchsafed for by any of 
the facts surrounding any of the votes. 


MR. FINKELMAN: I think I know what you 
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are driving at, and I can assure you the information 
you would get would not give you sufficient to build 
one hypothesis or another. 

MR. MACAULAY: No, Would it be possible 
to find out how many certifications took place as a 
result of the Board ordering a vote, and how many 
certifications are lost -- I suppose that is implied. 
Would it be possible to find out how many certifica- 
tions are the result of an order of the Board, apart 
from a vote? 

MR. FINKELMAN: Yes. 

MR. MACAULAY: Out of the total one could 
tnen see how often you certify without a vote. 

MR. FINKELMAN: I can tell you the vast 
majority of certifications are dealt with without a 
vote. 

MR. MACAULAY: May I ask you, 1s that be- 
cause on the average the evidence is so clear? When 
deryou usually, from the policy, require a vote? 

MR. FINKELMAN: We require a vote when 
there are two unions involved; when either two unions 
apply in the initial stage for certification or when 
there is an attempt by one union to displace the in- 
cumbent union; there is always a vote in those cases. 
We require a vote where the statute stipulates there 
has to be a vote, namely between AS and 55 per cent. 
We require a vote where there is evidence of opposi- 


tion which counters evidence of membership to such an 
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extent that the :position of the union is not clearly 
above 55 per cent without opposition. 

MR.WREN: Professor Finkelman, quantitative 
standards: it is pointed out that employees who are 
absent from work during voting hours and do not cast 
their ballots are not included in the number of 
eligible voters. What is the thinking behind that 
regulation? 

MR. FINKELMAN: The principle that has 
Deen established in this jurisdiction is that @ union 
must obtain a majority of the votes of those eligible. 

MR. WREN: Men, a man iofe duty is still 
entitled to come in? 

MR, FINKELMAN: Oh, yes. The section 


says, " . . . absent from work during voting hours 


and does not cast his ballot aod VOU sha roa wail 
the premise that you have to have a majority of 
eligibles, then anyone who does not vote, in a sense, 
votes against the union. The argument was submitted 
to the Minister that was unfair because a person ab- 
sent from work is, in effect, counted as voting 
against the union. In either 1954 or 1956 the Act 
was changed to make the count work in such a way 

that a person who is absent from work and does not 
come in is not counted on the eligibility list. he 
he does come in he is entitled to vote and his vote 


is counted. 


MR. WREN: Were there many, from your 
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experience, who deliberately stayed away from voting? 

MR, FINKELMAN: It is not a question of 
people staying away, but of people being ill or people 
on vacation. 

MR. WREN: If a man has gone off shift at 
eight o'clock, and the voting commences at eight- 
thirty or nine o'clock, what happens then? 

MR. FINKELMAN: Well, I can assure you on 
that score that the hours of voting arevalways 
arranged so that they overlap the shifts. There 
43 not normally a continuous voting period, except in 
a plant where there is a one-shift operation. Lt 
there are three shifts the vote will be held to 
overlap the shift, and if there is an operation where 
a person is off for a day -- that is, where his day 
off work is not Sunday but, say, happens to be on 
Wednesday -- the vote will be carried over a two-day 
period to ensure everyone eligible to vote will have 
an opportunity of voting. 

MR. MACAULAY: Is there no provision for 
somebody to cast a ballot who is going to have to be 
absent? Under this present situation his vote does 
not count against the union, as a result of the amend- 
ment, but he may wish it to count for the union, and 
he may be absent for reasons over which he has no 
BONGrOL. 

MR. FINKELMAN: We can't set up machinery 


for taking votes of persons under those circumstances. 
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The votes are taken by an officer of the Board who 
goes from Toronto to the situs. 

MR. MACAULAY: But you have the authority 
sre tne. Act ~s0; bo do? 

MR, FINKELMAN: I think we would have 
authority. There is nothing in the Act which would 
prevent it, but with the number of votes we have to 
take it is impossible to handle a case like that. 
There may be one person off, and you send a man up 
to Sioux Lookout to pick up ten votes, and one person 
happens to be off, and it would mean you would have to 
send up two people. 

MR. MACAULAY: Am - right. in saying that 
it is not much of a problem either? 

MR. FINKELMAN: No, because the parties 
themselves will make sure the vote is held at the 
time most convenient for everyone. The union is 
interested in choosing a day when everyone is there, 
and so is the employer. 

MR. MACAULAY: What did you say about men 
who have a day off? 

MR. FINKELMAN: If he has a day off, the 
parties will usually arrange that the voting hours be 
spread over such a period of time that he will be able 
TO youve. 

MR. MACDONALD: What is the normal per- 
centage of eligible voters who vote? 


MR. FINKELMAN: It runs about 88 per cent. 
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MR. SPOONER: You speak of these lists of 
eligible voters: how much time elapses between the 
establishment of that list and the vote being held? 

MR, FINKELMAN: It would depend on the 
circumstances -- the degree to which the parties will 
cooperate, and so on and so forth. It depends on the 
size of the operation. For example, in 1943 when we 
took the vote of International Nickel, I was registrar 
of the Labour Court at the time, and this was under 
the auspices of the Labour Court, and I spent three 
days in Sudbury going through all the operations of 
International Nickel to get an idea of what was going 
on. About two weeks later I came again and listened 
to argument for three or four days on the eligibility 
of certain wrsons in the bargaining unit. The 
Court was not as precise in its definition of bargain- 
ine units as the Board is. The vote was held on the 
17th of December, and I think in that case it took 
about two and a half months from the time the vote 
was ordered until the day the vote was taken. That 
is very rare, though; usually a couple of weeks go 
by. 

MR. METZLER: There would be about 14,000 
employees involved. 

MR. FINKELMAN: There were about 9,000 
ballots cast in that,particular operation. 

MR. SPOONER: Take the case of a small 


operation with 100 employees: there should not be 
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that great lapse of time? 

MR. FINKELMAN: On, no, nov if the parties 
cooperate. We do run into trouble once in a while 
where the parties do not cooperate: the employer is 
not preparing the lists, or the union official is not 
around at the time to scrutinize the list, in which 
event we have to egg them on to get the vote on. 

We keep after them to make sure there is no great 
lapse of time. 

MR. SPOONER: Mr. Chairman, I would like 
to have your permission to ask further questions on 
thes poinv Later ‘on. There is certain data I would 
have to obtain. 

THE CHAIRMAN: Yes. 

MR. MACAULAY: Mr. Chairman, would the 
vote procedure be different if the legislation were to 
provide that a simple majority of those voting would 
result in certification? If there were such pro- 
vision in the legislation, would you feel it would be 
proper to require a vote in all cases, or would you 
go on certifying -- could you go on eertitying ai the 
-- I am just wondering: do you think you would re- 
quire a vote in all cases if that were to be a con- 
dition of quantitative standards? 

THE CHAIRMAN: Once again, I think we are 
dealing with policy and I do not think the professor 
should be asked to set that down. 


MR, MACAULAY: I am not asking what his 
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policy 265. lem saying, sir subject, of course, 

to your ruling -- but I am putting a hypothetical 
situation to him which strikes me as being a set of 
facts, and I am wondering whether it would be more 
workable or less workable if a vote were to be ordered. 
You, Mr. Chairman, may consider that to be policy, and, 
47 30, [ will withoraw the question. 

MR. YAREMKO: Well, the procedure would be 
exactly the same, wouldn't it? If the Board was 
Sacieried thac there was more than 55 per cent, you 
could still order or not order a vote, and whatever 
the vote would be, it is the results of the vote that 
would come to the different conclusion. 

THE CHAIRMAN: As I understand Mr.Macaulay's 
question, he is putting forth the proposition that a 
simple majority should be the governing Impiuencer 

MR, MACAULAY: NOy NC 

MR. YAREMKO: Oh, no, he was asking a 
question: the vote procedure would be exactly the 
same except the Board would use a different norm to 
decide whether the application was successful or not 
successful. 

MR. REAUME: The procedure would not be 
the same, would it? 

MR. FINKELMAN: T don't see how you are 
going to conduct votes under any different way under 
one system or the other. The vote would be con- 


ducted in exactly the same way. 
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MR. MACAULAY: I was wondering whether the 
vote would be mandatory in the event the legislation 
provided that 50 per cent of those voting would carry 
the day. 

MR. FINKELMAN: I can only refer you to a 
famous statement of a famous judge many hundreds of: 
years ago: "The thought of man is not triable,for 
the devil himself knoweth not the thought of man",and 
I am incapable of forecasting what my colleagues on 
the Board may do. 

THE CHAIRMAN: Is there anything else on 
this topic, gentlemen? If not, we will move on to 
the negotiation of collective agreement, page on 

MR. WREN: One question there, Mr.Chairman: 
it is clearly set out that the trade union is required 
to give the employer written notice of its desire to 
bargain. There is no like requirement on the part 
of the employer to indicate his desirability to bar- 
gain. Is that well taken care of by the union so 
indicating? 

MR. FINKELMAN: Generally. The require- 
ment to give notice being imposed on the union alone 
applies only in the case of bargaining which follows 
immediately after certification, and the reason for 
that is that the union has asked for certification 
and the obligation, surely, is on the union which 
has been successful to pursue its rights, and if it 


does not do that, then under the decertification 
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provisions of the legislation it may lose those rights. 
On the other hand, where an agreement has been entered 
into, and you are dealing with the renegotiation of 
the agreement, the obligation to give notice is im- 
posed on the employer as well as on the trade union. 
That is covered by Section 38. There is equal 
responsibility. 

MR. MACAULAY: Lream sorry “1 missed this 
onifpage ), bus could the professor tell us, on 
quantitative standards, subsection 4, special cases 
where you order a vote where there may have been 
interference by a company? 

MR. FINKELMAN: Yes, but that 1s Section 
1(5) of the Act. 

MR. MACAULAY: Could you tell me what per- 
centage of the certifications which are given without 
a vote are given because the Board is of the opinion 
that this situation exists? 

MR, FINKELMAN: Very rarely. 

MR. MACAULAY: Is this a common kind of 
occurrence? 

MR, FINKELMAN: No 2Leets “not, 

MR. SPOONER: On page 6, Mr. Chairman, 
these words are used, in the Act: 

"They are required to bargain in good faith"; 
could we have a statement from the professor as to 
exactly what is meant by that? 


MR, FINKELMAN: Iethinic that 1s “one-of 
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the most difficult things to define in the whole Acts 
and I don't know whether I would care to undertake a 
definition at this time. It is much easier to deal 
with a practical eat of circumstances than to give a 
theoretical discussion on what is implied. It would 
mean that the parties sit down and honestly bargain. 

MR. SPOONER: That is my understanding of 
it, but recently a friend of mine gave me an instance 
in which he was involved where negotiations were 
taking place and the union asked for certain increases 
in pay, and s0 on and so forth. It concerned 2 
municipality. The municipality came back and said, 
"We are very sorry, but the best we can offer is 
this, and this is our reasoning behind it: we think 
we have fairly good working conditions, and so on, 
and we cannot meet the wage demands". The munici- 
pality was accused by tne union of not bargaining in 
good faith. Well, isn't that bargaining: 

MR. FINKELMAN: T woula not: care to five 
you a ruling on that, Mr. Spooner. I would have to 
hear the whole story to see whether there was or was 
not bargaining in good faith in the circumstances of 
the particular case. There have been few instances 
where there has been an application to the Board for 
leave to prosecute for failure to bargain in good 
faith, not because people are so law-abiding that 
they always do bargain in good faith, but simply 


because it is one of those intangible things that it 
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is very hard to determine,» and, as I pointed out, in 
most cases in Ontario, instead of seeking leave to 
prosecute, they hope that the members of the concilia- 
tion staff can induce the parties to bargain in good 
faith, and I would presume to say, without having any 
personal knowledge of the situation, that that is what 
the conciliation officers do in a great many cases. 

MR. MACAULAY: How many instances of these 
prosecutions are you familiar with? 

MR, FINKELMAN: You mean applications to 
the Board for leave, or cases in which leave has been 
granted? 

MR. MACAULAY: Requests for leave. 

MR. FINKELMAN: I would have to look at 
the annual reports. 

MR, MACAULAY: is that a common oceur- 
rence? 

MR. FINKELMAN: No, it does come up, and 
the figures that you get in the annual report are mis- 
leading to some extent. I am not suggesting they 
are deliberately misleading, but they can be mis- 
understood unless you know what is behind them. 
Suppose there is an application with regard to an 
unlawful strike: there may be 100 employees in- 
volved, and the employer may apply for leave to 
prosecute every one of the 100 employees, and our 
statistics show 100 applications. The strike is 


settled and all those applications are dropped. 
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What you have, really, is one incident, but there may 
be, as far as figures are concerned, 100 applications. 

MR. MACAULAY: So when you have failure 
to negotiate in good faith, the request to prosecute 
is not brought against the bargaining unit, but rather 
against all the members of the union? 

MR, FINKELMAN: Oh, no; when there is an 
application for leave to prosecute because of failure 
to bargain in good faith, the application would be 
made against the union because the union is the entity 
which does the bargaining, and the application would 
be against the union. 

MR. MACAULAY: Well, in the case you gave, 
why would there be 100 employees? 

MR. FINKELMAN: I was merely referring to 
eur statistics. If you are asking about the number 
of vases in which there was an application for leave 
to prosecute for failure to bargain in good faith, 

I would say they are very rare. 

MR. MACAULAY: And of the number of appli- 
cations, what proportion are weeded out by you ror 
which consent is not given? 

MR. FINKELMAN: It is hard to be accurate 
statistically in a matter of this sort. if you have 
very few cases, and the odd one goes through to 
prosecution, you haven't got accurate statistics. 

MR. MACAULAY: Could we get that? 


MR. FINKELMAN: Certainly. 
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MR, MACAULAY: And then, the number that 
actually went into court? 

MR. FINKELMAN: The number of cases under 
any head which proceeded into court could probably be 
counted on the fingers of both hands since 1943, 

MR. WREN: I recall an incident a couple 
of years ago where an individual owned a furniture 
factory in Grey County, and the union were attempting 
to bargain collectively, shall we say, and the gentle- 
man who owned the factory said, in effect, "Well, I 
own thisplace and I am having no part of it, and I 
WeIgeshut 1o.d0wn . 2nd he, dia shut: 1t down What is 
the policy of the Board in cases like that? 

MR. FINKELMAN: If he shuts the plant down 
completely? 

MR. WREN: He Just.cald, “lvam/ not naving 
ayveparbeor Lois; Lsamecoing. to shutidown' »; and he did. 

MR. SPOONER: There was no agreement in 
effect. 

MR, WREN: Weli,’ 1 am not too conversant 
with all the details. 

MR. FINKELMAN: There is a provision of 
the Act whicn says -- Section 52 -- "Nothing in this 
Act shall be deemed to prohibit any suspension or 
discontinuance for cause of an employer's operations 
or the quitting of employment for cause if the 
suspension, discontinuance or quitting does not 


constitute a lockout or strike." 
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MR. WREN: There is an interesting point 
there: let us take a hypothetical case, where a 
group of employees have gone through all the normal 
processes of the Labour Relations Act and have been 
certified and have been given the right to enter into 
a collective bargaining agreement, and the owner says, 
"I am not going to have any part of the union in my 
plant at all, and as far as I am concerned I am going 
to cease operations", and he closes the plant down. 

THE CHAIRMAN: I suppose if a man wants 
to go out of business, you can't keep him in business. 

MR. WREN: LU Ue a Gckouc, 18M LG? 

THE CHAIRMAN: Not if he closes up en- 
tarely. I can close my law off.ce tomorrow, and 
nobody can say anything about it. 

MR. MACDONALD: Isn't it conceivable that 
that Section, in effect, provides a legal loophole for 
management not to bargain in good faith? 

THE CHAIRMAN: What man, if he 1s making 
money, is going to close his plant? 

MR. MACDONALD: There has been the odd 
one stubborn enough. 

MR. MACAULAY: Well, surely, he is entitled 
to stop working if he wants to. If he closed down 
for a few months and then opened up again, that 
would be different. 

MR. MACDONALD: Well, for what duration 


of time do you consider it legitimate for him to 
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stop operations? 

MR, FINKELMAN: We haven't had a case like 
that, but some years ago, during the war when there 
was a prohibition against striking, the men who operated 
the trolley in Oshawa, employees of the C.N.R., de- 
cidéd they did not want to work any longer for the 
C.N.R. because they were not getting the wages they 
thought they were entitled to, and they quit in a body 
and went to work for General Motors and other plants 
in Oshawa, and nothing could be done about TG. The 
Federal Government, which had auvhority, didan't do 
anything about it, Now, this is rumour, so I can't 
vouch for the accuracy of it, but the Federal Govern- 
ment took the position that they had severed their 
employment and they could not do anything about it. 

MR. MACDONALD: Is there any time period 
in which you judge this is a legitimate business -- 
to cease completely? 

MR. FINKELMAN: I can't answer your ques- 
tion, because it hasn't happened, 

MR. WREN: In this case it did happen. 


This person threatened to close his plant and did 


close it, and in subsequent months -- I am not sure 
how long after -- reopened the plant after he had more 
or less got his way. In other words, he had starved 


the men into submission, in practical Maglieh.~ Den! t 
you think that was bargaining in bad faith? 


MR. METZLER: It wasn't bargaining at all. 
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MR. FINKELMAN: iz the facts are as you 
stated, that may be so, but since the unit didn't see 
fit to bring the case before the Board, we have no 
official knowledge of what went on. 

HON. MR. DALEY: We had a case not so 
long ago where a group of craftsmen were in negotia- 
tion, and they were not getting along as fast as they 
thought they should, and we were informed they didn't 
go on strike, that they had just decided they were 


going to take a holiday, and they didn't come to 


work, They were not on strike, 
MR. YAREMKO: Didn't you spell out this 
New Method Laundry and Dry Cleaners case? You say; 


"Indeed, the calling of a strike or the instituting 
of a lockout is not an alternative or a substitute 
for bargaining, it is in its very essence part and 
parcel of the bargaining process and has been so 
recognized since the latter part of the 19th century. 
If we were to hold otherwise we would be saying in 
effect that, once a strike has been called or a 
lockout instituted, good faith and reason are no 
longer to have any place in the relationship between 
the parties." Do you recall that? 

MR. FINKELMAN: Yes, but I don't think 
it is applicable to this situation. 

MR, WREN: I think where a person de- 
liberately refuses to negotiate with people who are 


certified under law, that there should be machinery 
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set up where the public trustee or somebody could take 
his plant over for him. 

THE CHAIRMAN: Mackenzie King threatened 
tO CO tnat. once in Renfrew, but he dadn’t do it. 

MR. MACAULAY: You would not say that was 
true if he permanently closed down? 

MR. WREN: But he didn't. 

MR. MACAULAY: No, but if he had? 

MR. WREN: He made no bones about it: he 
said, "I am going to smash these people", and he did 
smash them, and then he reopened his plant. 

THE CHAIRMAN: That case never came before 
the Board. 

MR, MACDONALD: Maybe the relevant question, 
tien, 16, in instances like that, if the union is 
smashed, you haven't got an entity to bring it before 
the Board: are there many of these cases that do not 
officially come before you? 

MR. FINKELMAN: it is hard to Tell. I 
don't think there are many of them. I would say in 
this particular case, since I gather I wasn't a 
member of the Board at that time but was in academic 
isolation -- and I think I can express an academic 
view on the matter -- I would say that if a man said, 
"T am going to smash the union and I am closing up 
my plant", if the union had applied to prosecute, it 
would probably have been given leave under those Cir 


cumstances. 
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THE CHAIRMAN: Is there anything else 
under this particular topic? 

MR. MORNINGSTAR: Mr. Chairman, there is a 
Similar case down our way where they were negotiating 
and the management just closed the plant. This plant 
hadn't been in operation very long. 

THE CHAIRMAN: Did it break the union? 

MR. MORNINGSTAR: They haven't yet. That 
would not be bargaining in good faith. 

MR, FINKELMAN: We had a case, the John 
Bertram Company in Dundas where the owner at that time 
decided that he was going to fire the entire bargaining 
committee, and as soon as they came to see him he fired 
every one of them. They came to me and we had him 
in and talked it over with him, and he said, "I am an 
old man and I haven't had any holidays in a long time, 
ano ol think I will go to California for six months or 
so", and we tried to convince him that would not solve 
the problem, and that he could not possibly get away 
with firing his bargaining committee, so he said he 
would, but I said, "Well, in a month or six months 
you will be back, and no union would agree to having 
a manelected to a bargaining unit discharged simply 
because he was elected to that office." He came back 
and he hired them all back, and he started his plant 
again. He thought that was the way he could get 
rid of this organization,but it just didn't work that 


way, and it can't be done. 
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MR, REAUME: Take an instance where a 
plant moves from one place to another -- and there 
are many instances of that. Whether they are moved 
away because of the union, or for other reasons, I 
don't know. However, I know of one instance where 
a plant moved from Windsor to Stratford, and they 
were all members in Windsor of the Automobile Workers 
group. Now, it is the very same plant in the very 
same province, moving to Stratford and becoming part 
and parcel of an AF of L group. It appears to me 
that things of that sort are only going to breed 
trouble, and where a plant moves from one area to the 
other within the boundary lines of the province, if 
they were a certified union in. Windsor, wherever they 
move they ought to be a union, or they ought to be 


organized within the framework of the very same 


union. 

MR. JACKSON: Why? 

THE CHAIRMAN: It is up to the employees. 

MR. METZLER: The employees may not 
follow the plant. They may decide not to go to 
Stratford. 


MR. REAUME: Well, taking that attitude, 
we are only going to encourage what are known as 
back-door agreements. 

MR. JACKSON: Why are they? 

MR, REAUME: The people who were employed 


in the plant in Windsor didn't have an opportunity 
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of going to Stratford, so a plant picks up holus-bolus 
and moves into Stratiord, and 1 don't think it is 
beyond the realm of our thinking to ear that the 
manager went down ahead of time and made arrangements 
so he could break the shackles of the Automobile 
Workers Union. 

THE CHAIRMAN: Gentlemen, it is now one 


o'clock and we will adjourn until two o'clock, 


---The Committee adjourned at 1.00 p.m. until 


BOCs Pols 
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--On resuming at 2 P.M. 


THE CHAIRMAN: At the time of adjournment 
we were dealing with negotiation of collective 
agreements. 

MR. WREN: Pursuing a question I asked 
this morning where the union is required to commence 
negotiations within a reasonable time, what is the 
process if that union entirely neglects to carry 
out that process? Would that bar any union from 
securing certification over a closed season period? 

MR. FINKELMAN: No, there is provision in 
section 44 which you will find referred to on 
pages 16 and 17 of your memorandum: 

Upon the board making a declaration that the 
incumbent trade union no longer represents the 
employees in the bargaining unit --- 

then moving over to page 17 under © 
‘(1) If the trade union after certification has 
failed to sive notice of desire to bargain 
within 60 days following certification, or 

(2) If neither party has given notice of its 

desire to renegotiate the collective agreement 
within the two month period prior to the date 
the agreement ceases to operate, or 

(3) If the requisite notice has been given but 

the trade union fails to commence bargaining 


within 60 days from the giving of the notice, 
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or 

(4) If bargaining has commenced but, before 
conciliation services are granted, a period of 
60 days has elapsed without any attempt to 


bargain being made by theincumbent trade union. 


so, if the union sleeps on its rights, an 
application can be made either by the employees or the 
employer vo wel rid. of Tb, 

MR. WREN: The employees could negotiate to 
set up another union? 

MR. FINKELMAN: Once they get rid. of one 
union, another union may apply. 

THE CHAIRMAN: Is there anything else under 
this heading? 

MR. REAUME: I just have one question. I do 
new Know if av as a Jittlie early or not but IT want vo 
ask if in the instance of a company moving its opera- 
tions from one place to the other in the province, if 
it is possible for them to transfer? Is it possible 
for the board or the department; have they the power 
to transfer an agreement, the working agreement exist- 
ing between the company ana the union from one spot 
to the other? 

MR. FINKELMAN: Broadly speaking, the parties 
by agreement can change the agreement to cover the new 
location. If the parties do not do it voluntarily, 
however, the board is of the opinion that under the 


legislation as it stands it cannot transfer the 
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bargaining rights from one location ‘to another. 

MR. MACAULAY: Can or cannot? 

MR. FINKELMAN: Cannot. 

MR. REAUME: I was thinking in the interests 
of harmony, in the interests of avoiding any strikes 
or something of that sort, would it not be wise if we 
were to give some thought to the possible amendment to 
the Act allowing or giving somebody the power tO 
transfer the union from one place to another in the 
event the company or part of the company moved from 
one spot to the other? In the instance of cune- Ford 
Company moving part of the operation from Windsor to 
Oakville, when chey moved, of course, the automobile 
workers who had an agreement with them for years had 
to start organizing over again and itemsene have peen 
in that instance, assuming that another union had to 
step in there to organize that plant, we might have 
eoteintonthe field of an argument. I think in the 
interests of keeping the thing cool and in harmony, 
we have to give some thought to this business of trans- 
ferring an agreement from one spot to the other, for 
instance, where a pars-.of a plant moves. 

HON. MR. DALEY: In that particular instance, 
the automobile people, Ford, and the union or any other 
union knew very well that the U.A.W. were going to 
follow Ford's to Oakville and be right in there. 

As a matter of fact, they were set there before the 


plant got there. 
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MR. REAUME: That is quite right but we have 
an instance here where the same type of industry 
moved out of Windsor and the union were not up and at 
4t as much as they ought to have been and one of the 
groups of the A.F. of L. groups stepped in and 
organized whether after dark or before dark or a back- 
door agreement or anything else, but the fact is they 
did organize it and that is the very same plant that 
moved out of Windsor into Stratford and the automobile 
workers were really mad about it. L am not saying as 
to who is right or wrong. I am only saying it is in 
the interests of harmony that we ought to avoid, if 
we can, any trouble that may arise from a thing of 
this sort and if we can give some thought either now 
or at any time to the possible passage of an amend- 
ment to the Act giving the Minister or the department 
the power to transfer the agreement from Windsor to 
Stratford, Windsor to Toronto, Oakville to Windsor, 
I hope it will come probably whenever that thing 
arises, if they have that power it may avoid in the 
future some arguments and troublesor perhaps some 
strikes. 

THE CHAIRMAN: I think that is a matter we 
should certainly consider in making a report. 

MR. JACKSON: It is pretty well as broad as 
it is long because as long as you have workers voting 
on the union, have you not eradicated your problem 


or difficulty? You have the voters themselves in 
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a locality following the usual rules of the Labour 
Relations Act. Where is your problem? 

MR. REAUME: Here is your problem. I am 
just reading a story here now, the case that came 
before the board. It is perfectly evident from what 
I read here and from what I know in Windsor that this 
plant moved out of Windsor, one of the reasons being 
they did not like the union with which they were 
involved there, so they moved lock, stock and barrel 
out of Windsor and left about 400 people sitting on 
their backs and moved into Stratford and worked out 
an agreement in a hurry with another union. Now, IL 
think there should be some law stating that they 
Should have carried on the agreement inasmuch as it 
was the same company, merely a change of name, it was 
the same company making the same kind of thing and the 
very same kind of operation. Would you not think it 
proper that they should have called in the head of 
the union in Windsor and said, ‘We are going to pick 
up our plant and go:'? 

MR. MACAULAY: They would not do that if 
they were sneaking away without anyone knowing. 

MR. MYERS: It is a different. set of problems, 
they would be a different corporation, a new company 
would be formed. 

MR. REAUME: It has the same officers, 

MR. JACKSON: Why is it wrong; who has lost? 


MR. REAUME: I think one of the things that 
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is our purpose here, if we can, is to pass such a 
law or laws that may bring about a better feeling 
between employer and employee in the province, That 
is what we are here for. 

MR. MYERS: No doubt about it. 

MR. REAUME: And I think this is one of 
the very things that causes that feeling. 

MR. MYERS: It is very difficult to do. 

MR. YAREMKO: Is not the whole basis of the 
Act based on the idea that a certain union is desig- 
nated to bargain on behalf of certain individuals,- +. 
a certain group of individuals, a certain unit? That, 
to my way of thinking, is the basic idea. It is not 
the union is endowed with the right to bargain with 
that employer but it is endowed with the right to 
bargain with that peeved on behalf of a certain 
unit which existed on a certain date. 

MR. MACAULAY: ‘Certain --- 

MR. REAUME: I agree with Ghat. Duo ==— 

THE CHAIRMAN: Are we not anticipating a 
14ttle? Is this not something to consider when we 
are making a report? 

MR. MORNINGSTAR: Mr. Chairman, just to 
question Mr. Reaume a little, this union in Windsor 
might endeavour to organize the boys in Stratford? 

MR. MACAULAY: They did not know about it. 

MR. REAUME: They were a little slow on 


the draw, I think, but with the help of management 
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another union came in and organized. Now, in effect 
what happened was that they got rid of the 400 people 
and placed them on the unemployed list and got them- 
selves an agreement at Stratford with lower hourly 
wages. 

MR. MACAULAY: But these 400 people would 
have been unemployed even if they had transferred 
the union to the new town if the persons could not 
go? 

MR. REAUME: But they did not have the 
opportunity of going. 

THE CHAIRMAN: Where would they get the 
housing? There are so many things there you have to 
consider in moving from one town to another. 

MR. MACAULAY: Is not the Chairman's point 
well taken, that this is something we can put over 
now and discuss when it comes to a report? 

THE CHAIRMAN: Is there anything else under 
this topic? 

MR. MACAULAY: Mr. Chairman, may I ask 
Professor Finkelman if this is a proper place to ask 
him any questions about decertification or does that 
come later on? 

MR, FINKELMAN: There is a heading 

Termination of Bargaining Rights" on page 16. 

MR, MACAULAY: Very well, I will wait. 

THE CHAIRMAN: The next topic is conciliation 
on page 7. 


MR. MACAULAY: Mr. Chairman, one of the 
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complaints which I think has generally been raised 

in relation to conciliation procedure is that it takes 
too long.Before the meeting commenced, I was asking 
Professor Finkelman to give me some estimate of the 
minimum amount of time involved in conciliation 
procedure, I assume from his own statement this 
morning and the ruling of the chair, that Le would. not 
be proper to ask him what amendments he would suggest, 
if any, if it was considered that the process was too 
long. 

THE CHAIRMAN: I would not think it would 
be fair to ask Professor Finkelman that question. 

MR. MACAULAY: All right. I think for the 
rest of my colleagues on the Committee that it would 
be very interesting to them if you could give an 
indication of the total length of time, the minimum, 
that can be taken in one of these conciliation 
procedures. 

MR. FINKELMAN: That is a difficult question 
to answer becausenot all cases are the same. All I 
can do is set out certain time limits that are 
mentioned in the Act and you will have to draw your 
own conclusions from them. There is one provision 
in section 13, subsection 1, that 35 days have to 
elapse from the giving of notice, writvcen notice, of 
desire to bargain before the board can grant con- 
Ciliation. Now, that time may be shortened if both 


parties make a joint application to the board or se 
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no progress in bargaining is being made. For instance, 
if the employer says, "Despite the fact you have asked 
for a meeting, I refuse to meet’, Under such cir- 
cumstances, there could be an application to the 

board that we have to proceed with the matter 

without waiting 35 days. Now, when the matter gets 
into the hands of the board, the board notifies the 
parties that an application has been made and I think 
the time of a routine case there would be about seven 
days, it might be shorter than that because if the 
employer replies before the seven days are up and has 
no objection, the matter will be referred immediately. 

MR. MACAULAY: Excuse me, do you mean seven 
days after the 35 days and before the conciliation 
officer comes on the scene, 35 plus 7? 

MR. FINKELMAN: Yes, there must be an 
application to the board to grant conciliation from 
the day we receive it and presumably the application 
would be madewithin the 35 days, it takes about seven 
days before we send it up to the Minister, That is 
the time required in mailing and receiving a reply. 
Now, there may be one or two more days involved 
depending on the day of the week in which the 
application is made. On a five day week, if it comes 
in on Friday, it is impossible toprocess that sort of 
application antil the Monday. Then, the Minister is 
required to appoint a conciliation officer forth- 


with, that covers the time taken in processing the 


. 
Pua 


: eee Thee 
; ; 











: ya ~ oe | 
ih eo 


lat a dan ot wi ; bere 


2 Te) ot eave 


ets: OST tr tat ian ab - if | 
1 a arr 


oe 


aie Halatdt vanes Pd; eee se ean 
Nise hs hae: Aban any “a vokabe Raa oP Jndt epg 


NE. A OR IB bein ‘gs ans satis “to tet 
on aS TE wenger ary Cane wage a Saistn: a ce 


aie As a 3c Sia) et eke WSVI8 Pine olad eniddus iis i 
: cS = - 
VAP a. tiemink, Lobrata Sah Ent Naame oie 4 


oft Aan 
: ay 
a ey re 


_Sotee COM te, Cl ate eee, attains ‘of Dare 
Gel ed soho! Qe std Pri web. ee ond spite 






a hs etry ete: sO Seine end 


e aa of te 


bod (Fea wauind Piri inane Cae 
j : F, | a 
ile eh ee a Paton ‘ “Aeeeee, oa Lannea / 
Ne PPLE Tix ig Gd abcde bia de ich oe wb ot 


baveu, Suede Tae | $3 weet, SE. ot iiot ain ws 
















ti? i) Ai 


| iicks Heat ae, eae sas 
mat ad ot seas | ; 


‘ver ‘deaoa teat was ont ; aah 


be nei yet ‘noe a ay. 


> 
7 





a 
eh ee fs a 


. 


ie ~h ore ¢ ~ 
b free ed iv) 
ae ce a ion 


we Lic " ; heey b> o 
ya a 4 rar ie arc 
Bere La yh 
A i pei 


236 


application, appointing the officer. Under the Act, 
the conciliation officer is required to report the 
result of his endeavours to the Minister within 

14 days from his employment. 

MR. MACAULAY: 35 days there and how many 
days is it usually before the Minister succeeds in 
getting the conciliation officer onto the scene? 

MR. FINKELMAN: I am afraid I cannot tell 
you that, Mr. Fine would be able to give you that 
information. 

MRy MINE: it varies. 

MR MACAULAY : | What would be an average? 

MR, FINE: I would say about 35 per cenv. 
of the cases are held within the 14 days specified 
under the Act; about 58 per cent. within 2 1/2 to 
3 weeks. 

MR, MACAULAY: Well then, the 14 days that 
were said to be 21 days would include the time for 
the Minister to appoint the conciliation officer and 
the conciliation officer to hold his hearing and to 
get his report back to the Minister? 

MR. FINE: I did not quite catch that? 

MR. MACAULAY: Would 21 days then cover 
the time that it takes the Minister to get the 
conciliation officer in the field and the conciliation 
officer to have his report brought back to the 
Minister? 


MR. FINE: Not exactly, because the 
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conciliation officer sometiies cannot bring his 

report back to the Minister in that time. He has 

held his meeting, he has arrived at a memorandum of 
agreement, and he has to sit back and find out whether 
that agreement has been ratified by the parties and 
his report is dated from the date of ratification. 

MR. MACAULAY: It says: 

"A conciliation board is reyuired to report its 
findings end recommendations to the Minister within 
14 days from the appointment of the Chairman ---' 

Win, PINE: That is correct. 

MR. MACAULAY: He does not do that 
necessarily, then? 

MR. FINE: Not solely, because the intent 
of that section of the Act is to bring the parties 
to an agreement and if I am there on the 14th day and 
I think perhaps it will take me 15 or 16 days, then 
DL wild carry on. 

MR. MACAULAY: Well, Mr. Fine, can you 
offer any help to this Committee as to how long that 
usually takes? 

MR PONG? Well, [tried to, I said in 
35 per cent. of the cases we met within 14 days, in 
58 per cent. we met within 3 weeks. 

MR. MACAULAY: What about the report --- 

MR, FINE: I want to go on to say in 78 
per cent. of the cases the agreement was arrived at-- 


70 per cent. of the cases where agreement was arrived 
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at, it was done on the first day the parties met. 

MR. MACAULAY: What about how long it 
takes after you have met to get your report back 
to the Minister? 

MR, FINE: I cannot giveyou a definite 
date because we have to wait for the ratification of 
the memorandum. 

MR. MACAULAY: You have no average to give 
us? 

MR. FINE: It is my intention sometime in 
the fall to furnish this Committee with a full 
report of the time lapse, etc., in the last year. 

MR. MACAULAY: Thank you. 

THE CHAIRMAN: Anything further on 
conciliation? 

MR. MACAULAY: Yes, the Professor is 
counting up the days, he has 14 days under the 
seclion. 

MR. FINKELMAN: Then, if a conciliation 
poard is to be appointed, there is a period of five 
days that the Minister must wait to allow the 
parties to name their members and to name a chairman, 
five days to name a member and three additional days 
4n which to recommend a chairman, If they do not 
appoint or recommend, as the case may be, then the 
Minister has to appoint and then the conciliation 
board is required to report its findings on the 


recommendations within 14 days of the appointment of 
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of the chairman, but the period may be extended by 
agreement of the parties within the Act. 

MR. MACAULAY: So that is a minimum of 78 
days without any kind of delay? 

MR. FINKELMAN: I did not count the numbers 
but I assume that is correct. 

MR. MACAULAY: Well, assuming I can count. 

MR. FINKELMAN: Yes. 

MR. WREN: Do you not believe that the 35 
days under the section is too long to begin with? 

THE CHAIRMAN: We have already ruled that 
question should not be asked. 

MR. WREN: I am sorry. 

MR. MACDONALD: This whole question of 
conciliation is perhaps the most cause of dissatis- 
faction at the moment. Mr. Fine was going to give us 
some more information later but in the Ontario 
Federation of Labour Report the one paragraph with 
regard to this length of time generally required 
reads as follows: 

The law, however, has fallen to such low regard, 
and the Department of Labour has done so little to 
enforce its own regulations, that the time taken to com- 
plete theprocess of conciliation (unsuccessfully) 
now averages over 28 weeks. The procedure has so 
deteriorated that neither the Minister, the concilia- 
tion officers, conciliation board chairman, nor the 


parties take the requirements of the Act seriously.’ 







eS th OR y ia ow es - 
Se 4 5 4 





Gee, he ‘ 


30 Bhs ay ‘we, 


iia) een i, 
oe OH io 


¥ ine 


GF ro marae it ‘es oe ie 


7 
' 


i a : eT nae 
a ft) ae ‘alan “Bynthn oe 





































Vga! OF ees Wor Bik 


Ms A 


1ieiuiy, 4@2-7 ac cine, el pee we eA 


au is aa 


<M, tee ener \) 2 iH lg a Fie ; 
ets yikes i i eat , > 


U 


| : Pee pe - " 7 ion 
<o AE DOT Sas oe ph tou fon’ i of vein We ye 


<o he, 
ey oy Se ee 


: » nes " ss : : : Oe o ; 
ot RALEW ni g98 2 ainhk 00d ak wnEseae kd tapey, eee 
te D ' 


ee” af) 
; F at ' 7 Ce i | 
s of} Balsa wreaks are vy SAB am “ ; 7 ; a 
age “antl dom bias ‘ai aul re 
: 3 ik ; Vay a ; ee ‘ aed ‘ ri 
a {. Pah topes 7 vA ‘ Ti a int a “4 F 7 he ; ; a ; 
a a 1 - A: 7 a | 


“rahe. o Lop abel Laat, ram 


1 ay ? a vi 
piss aah ae ae 


a Higpatte ia: oetian pee er nepualeted ee notiekticrign 


ae ewe eae 
Aa esas 4 7 
ae 


- N i 





; a aoa ae ape Ns OE ya oa ve 
| Mp PaWdsd,:. 4s » OAL ick Bay ae. Ae ha, i insect, efit, oa nade ; 

: ess ¢ thay nate 7 “ep ; ie hs Tee pai ' i a 
de 3 CENA ale ond ve yaral ie PaaS ‘09m ance, 
ey ay ve Keo cal iS : 

Ti ce | alee i 

| igure: eters gy Sine ods iti suiting w bern 

i iy 

\ | Mag riceee: 14 Laticra a mpegs: ae onnee ati of Buapir «7 

. ee asi ae Me ee 

7 ie ee . Ie uy ae iy 

pay! TUR A aa a i at citer 8 x 

. else cele So 

S rh a! ; 
| ovghun bi a: ow ay vor eee pon oar 
= ne ni "- 7 
| SS SEE iim Loe) aie auodat a 
> Hse ee en 


mena 


* 


7 ees Paar 


Tum} ul ; nate vant ae a rs id 


oe ae eee eer ; 





i : oy 
+. sist eee > ; 
by t Tat 
¢ r ve a 7 a 
a hb o -< ee 
bs 
. i 7 a 


240 


Would you consider that to be fair? 

MR. FINE: I would say this, there are 
two phases of conciliation we are talking about, the 
conciliation officer level and the board level and 
I was giving you information on the conciliation 
Siltecer Level sno the boerd Jevel which Todo not 
handle. Let me illustrate one case for you: About a 
year and two or three months ago I sat with a company 
and a union and I spent 21 days with that company and 
that union, not 14 but 21 spread over a period of 
about six weeks. The result of that was a complete 
agreement between the parties for a period of between 
three to five years. That is one example I can cite 
among others where we are in the midst of negotia- 
tions, and you cannot just break off, you carry on 
with the hope of bringing about agreement, both 
parties are content in respect to that. I can name 
steel and many others where we spent endless months 
bringing about égreement. 

MR. MATDONALD: Is not the problem not in 
the cases where there hag never been consideration of 
whether you may work beyond 14 days to 21 but for 
one reason or another, whether valid; or not, nothing 
is happening and it is going on so that you reach 
an average far beyond the limit set. I have heard 
this comment time and time again from trade unions. 

I do not profess to know how completely valia. it 
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the dissatisfaction would disappear. What are the 
practical difficulties in living up to the Act? 

Mi oN: ie woracuical Os hriculties are 
numerous. For instance, we have assigned an officer 
to meet with the parties on Monday, July lst and 
another party on July 2nd, and so on, and suddenly 
either the union or the company or both advise us 
that they cannot come on those days and ask for a 
deferment of the particular meeting. Now, right 
there is an illustration, July lst to the end of 
August which is almost impossible for the con- 
ciliation to fix dates for the parties. There is 
vacation time of the plants, vacation time for the 
officers of the union or for companies and so LOrc, 
So that the entire time element does not just lie on 
the shoulders of the conciliator, Mey If Litustrate 
another point? There are a series of negotiations 
where, say, the U.A.W. is negotiating or steel or 
Some of the others, rubber, in some key plants and 
we may have assignments covering about 15 to 20 plants 
that are directly involved in the result of that 
first principal negotiation. The unions will say to 
us, ‘You better hold those up until we get through 
with the main plant or the main negotiation’. There 
are so many things involved in these deals that 
cannot be charged to the conciliator. 

MR. MACDONALD: May I ask this question? 


What proportion of these deals are by mutual consent? 
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The thing I have in the back of my mind, if there is 
mutual consent to a delay, that is one thing, but my 
impression is that a great deal of the dissatisfaction 
has originated in the fact that there is not mutual 
consent, there, is stalling. Now, management will 
say it is stalling on the part of labour and labour 
will say it is on the part of management but my 
question is, what percantage is vhere of mutual 
consent? 

MR. FINE: I cannot give you the percentage 
now but I will say this, at the present time both 
parties are stalling, not just unions or employers, 
but both. 

MR. MACDONALD: I think we have got to 
the point that we are so far away from the letter 
of the law that in the give and take of conciliation 
being part of the process, everybody is indulging in 
it and rules are going out the window. 

MR. FINE: As a conciliator I would say 
this: You cannot just abide by the rules of the game. 
The function of the conciliator, I repeat, is to bring 
about an agreement if it is at all possible and 
sometimes he findsit necessary, as I have often done, 
to work through Saturday and Sunday and week-ends and 
holidays and nights, leave the office at 5 o'clock 
in the morning and, yes, 8 o'clock in the morning. 

A typical example of that was in the Ford negotia- 


tion in the current year. We had to meet on 
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19 different occasions in the City of Toronto and the 
City of Windsor before agreement was arrived at. I 
throw my mind back a number of years, noticing a 
representative of the steel workers here, that we 
started negotiating with the Steel Company of Canada 
in Hamilton in the first days of May and we did not 
complete those negotiations until the end of September, 
but nobody was hurt one iota by it. It was a clear 
understanding that whatever came out of that negotia- 
tion would be retroactive to the date of that agree- 
ment. There was nobody hurt at all. 

MR. MACDONALD: I find this all a bit 
frustrating because am I to come to the conclusion 
that because of the difficulties you have mentioned, 
it is impossible to speed up the conciliation 
procedure? 

MR. FINE: I would not say that at all, l 
am pointing out some of the delays and why they 
take place. I say in 75 per cent. of the cases 
successfully concluded, they were concluded on the 
first day of the meeting,-36 per cent. in 14 days and 
58 per cent. in three weeks. 

MR. JACKSON: You will get us some figures 
on that? 

MR. FINE: Yes. 

MR. MACAULAY: Perhaps this is an ideal 
time to look after that. We are all concerned about 


speeding up this conciliation matter and I am hoping 
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we will be able to ask someone how this can be done -- 
I am going to ask someone that question. 

MR, FINE: I do not mind at ali, I am just 
pointing out the difficulties but if you could cut 
it down, the 14 to 1 day --- 

MR. MACAULAY: Well, Mr. Macdonald says 
he wants to find out. He is not advocating to be 
strictiy within, the limit of the mutes but, on the 
other hand, we must have some kind of guide and we 
are trying to find wherein. the thing should fall. 

MR. FINE: You will recall I said at the 
outset that there are two phases in conciliation and 
I am dealing with the one phase, the conciliation 
Suricer level’, 

MR. MACAULAY: Well, we will take it up 
with you again when you furnish the figures. 

MR. YAREMKO: This may not be a question 
you want to answer, but so far as having statutory 
time limits, making the time of the absolute essence, 
do you believe in that or do you belive there should 
be some flexibility? 

MR. FINE: Well, Mr. Yaremko, I believe 
there should be a time limit involved so that we, 
the conciliation staff, have something to guide 
ourselves by but you will not be able to avoid some 
of the delays that take place because of our 
attempts to bring parties together because they 


are inherent in the situation and some flexibility 
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is essential in my opinion. 

MR. MACDONALD: Those figures which Mr. 
Fine gave, . 7 are extremely interesting : those are 
percentages of the cases you settled? 

MR. FINE: Those are percentages of the 
cases that we have held, not settled. 

MR. MACDONALD: That you held? 

MR. FINE: That we held for 1955-56. 

MR. MACDONALD: 70 per cent., I think you 
Said, were dealt with on the first day? 

MR. FINE: 70 per cent. of those settled 
were settled on the first day the parties met. 

MR. MACAULAY: What percentageof the 
settlements that are reached from your office as 
conciliators, what percentage of those settlements are 
of the whole issue involved? 

MR. FINE: Every one of them. 

MR. MACAULAY: I mean, you do not reach 
settlement in all cases, Say you reach settlements 
in 10 cases and there were 20 disputes that year. 
Would you have reached settlements in 50 per cent. of 
the disputes? How many settlements are you talking 
about? Could I have those figures? 

MER. FINE? I Will try and give you that if 
I can. 1954-55 we settled 57.6 of the cases referred 
tO us, 

MR. MACAULAY: 57.6 per cent,.? 

MR. FINE: Yes, out of a total of 1,099 
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MR. MACAULAY: So, then 70 per cent. of 
57.6 per cent, you settled on the first day? 

Mv SINE: “That is. correct. 

MR. MACAULAY: My head is poor for figures, 
What did you say the rest were? When were the rest 
obtained -- within three weeks -- there was some- 
thing else you said? 

MR. FINE: What I said was, ets) 
about 36 per cent. of the cases that the first 
meeting took place within 14 days. In 58 per cent. 
of the cases it took three weeks. 

MR. MACAULAY: All of them are cases you 
settled? 

MG PINE s "That “is right. 

THE CHAIRMAN: Anything else under this 
woprec 2 

MR. MACAULAY: On the top of page 8: 

“e..if ne progress in bargaining ds being made..." 

Who is that? 

MR. FINE: The conciliator., 

MR. MACAULAY: He makes the report, does 
he? 

MR. FINKELMAN; No, that is the function of 
the Labour Relations Board, that is a step to the 
Branging of (the “concildation. 

MR. MACAULAY: At the middle of the paragraph, 
you say: 

" the Board must grant the request for con- 


ciliation services, but it may postpone final 
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disposition of the application from time to time 
and direct the parties to continue to bargain in 
the meantime." 

How often do you do that? 

MR. FINKELMAN: I could not give you any 
Statistics on it. It happens fairly frequently, I 
would not say in 50 per cent. or 25 per cent. of the 
cases but, oh, 10 per cent. of the cases we refer them 
back -- possibly less than that. 

MR. MACAULAY: The start of the next 
paragraph it says: 

"Where the Board grants a request for conciliation 
Services, the Minister is required to appoint a 
Concigtation officer -=-—"", 


Is there any time limit within which he must 


do that? 
MR. FINKELMAN: The Act says "forthwith". 
MR. MACAULAY: But other than that? 
MR. FPINKELMAN: No time limit apart from 
that. 


MR. MACAULAY: And I think you mentioned 
that usually takes seven days? 

MR. FINKELMAN: From the time of the 
application to us, I think the minimum time is about 
7.9 days. That would include the cases where there 
are delays and so on and so forth, 

MR. SPOONER: Mr. Chairman, I would like 


to bring to the attention of the Committee a report 
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dated February, 1957, we received from the Ontario 
Federation of Labour and the back pages of a "certain 
statistics regarding conciliation procedures" and 
things of that kind. I wonder if it would be 
possible for the department to give us a survey of 
the actual number of cases? They quote 61 cases 

but no mention of 1,093 cases? 

MR. FINE: 1,099 were referred to. 

MR. SPOONER: 1,099, well certainly the 
statistical information on 1,099 cases would vary 
}much from a survey of 61 cases. Could we have a 
(eee ou your 1,100 cases using the same data as 

in this report for the purpose of comparison? 

MR. FINE: We will prepare that for your 
Tali meeting. 

THE CHAIRMAN: Anything else under this 
topic? If not, we will move on to the collective 
agreement on page 10. 

MR. WREN: Mr. Chairman, there is just 
one question there; as a matter of interest, in 
these conciliation hearings I notice that one 
province, British Columbia, allows cross-examination 
of witnesses. Is this permitted before the Ontario 
Board? 

THE CHAIRMAN: The conciliation board? 

MR. WREN: Yes? 

MR. FINKELMAN: I am not acquainted with 


conciliation Board procedure. 







hens ag 0” he Me wei 4 a 
; “bol To ; i 

bisu  eohi oa Con ip | 

| ee se thio a ees ti A : 
S Coytwe 4 ab vey of sesnotaish add 4 T02 8) . 
Si BD Ey ras Sonay deat Rebbe te season pin re a 7 

























Oe : re 


Pesqed 880. t Se nica 7 > 


ce Sager at ena PRO LE ea BH 1) pee . 
i r| hie 


at} VOR ergee. Paw BO lt Hoos. at Ae : a : 


| a ’ 
Raat PT vow gag Se tre b ae vokeninatan alin : : “4 

VT. cee Ey has enn ; Tien, PA ae vote : New doum| . 
Mik a) aes oO Sate cb Pee a ites Lied x sn a eat 7 
i hol! ti eee ae eike datas vile: ait yon obtain, | i. 

wey a La erago 2 tly of ra oft os (ae 7 $7 
2 si TE i a Ei a Ee 5 ptm Etat | : 
ia Wet cela nana erAQFTEARS MAT 5 oa 7 

ion ‘i ri 


; } 4 7; 
iy 1a F pi, Qed 7 Wy avin teew: BM me be Me Saker th 


ge Pee 7 ayy orien fo Paine, i: 


i} ' a 648 i % i ~ 4 . a i - 
{ 14:2 nok er om ee td ne f 4 wild a a ‘ye sa: ~e Wage ie i 


: 
r’. i 


Ae 


ut 


- ee t$baeese {' 308 al i as es % vena TOR tHe sag f 
; . ont ; ahi es Ni on - ' er : 
MAN. ee 7: oe * etek dag ak ans Lene hae Cae = se 3 ; 


an 





Ne als ere), 
| i 22h hor XS neoS Bain gn ‘ues rot. 
par ian) 












byte: arts enh ‘Anas sort 88, 


eh: 
ne | aa 





; ; J 7 
“ aa iy” : i rh c i) 7 
7 7 7 ie | : ; 
ry satin Ag tutto, Tt af =f ER 
(Fen ae 
a) : 


¥ 





ee art) 


249 


MR. METZLER: I do not know how they run 
their business, the idea for them is to get the 
parties to come and endeavour to effect a settlement. 
I would imagine there is a great deal of discussion 
passing between the parties, the representatives of 
the parties --- 

THE CHAIRMAN: I acted as counsel for the 
union in Renfrew at the conciliation board hearing 
where I was permitted to cross-examine as also was 
the counsel for management. 

MR. WREN: The union brief said it 
was not permitted. 

THE “GHATRMAN: ZI did it, and So did he. 

MR. METZLER: Professor Finkelman brings 
to my attention section 22, subsection 1: 

"Subject to this Act, the conciliation board shall de- 
termine its own procedure. | 

Now, the whole idea behind the thing is to 
get an agreement and how they do it, they may have 
various ways. 

MR. WREN: If cross-examination would help 
it would be permitted? 

MR. METZLER: It depends. I would say at 
the outset that a conciliation board's hearings, the 
Peeve cing 1c nas cto7de 15° cto inform itself on the 
area and the nature of the dispute between the 
parties. Now, that may take a certain amount of 


cross-examination. The parties themselves may have 
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come there with the idea they are going to present 
a brief on their position, if they present a brief 
there may be some discussion and some cross- 
examination on the brief. On the other hand, they 
may nob present 4 brier,. 

MR. WREN: The point I am making is, it is 
not ruled out necessarily? 

MR. METZLER: No, I think you could ask 
a question and get an answer, 

MR. MACAULAY: May I ask, Mr. Chairman, on 
page 9: 

'.,.he may notify the parties in writing that he 
does not deem it advisable to appoint a conciliation 
board”. 

That ig withholding a board and it may have 
very serious implications, as Mr. Fine would say. 

Can you tell me how often out of the 1,099 disputes 
were referred to you for conciliation, how many 
boards were recommended of the ones that were not 
settled and how many boards were refused? 

MR. FINE: I can give you the latter part 
of that first, about 50 cases in which the Minister 
did not appoint a conciliator. 

MR. MACAULAY: What was the nature of the 
reason? 

MR. FINE: There were varying reasons for 
it. In some cases the job had disappeared or had been 


completed and there was nothing to be done, that is 
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in the building trade I am talking about. In others, 
the parties were making no effort to reach an agreement 
of the issues between them. There are 4 great many . 
things which would not warrant the Sevtines up of ‘the 
board, 

MR. MACAULAY: Am I right in assuming 
the answer to a question that you consider the right 
to withhold approval or appointment of a conciliation 
board an important instrument in the hands of the 
conel tation officer? 

MR. FINE: Very much so, 

MR. MACAULAY: Why? 

MR. FINE: In many cases that assists in 
bring about an agreement, the very thouent in the 
minds of the company or the union tha: CNere may no 
be a board helps to bring about agreement. 

MR. MACAULAY: Do you think it is used 
often enough? 

MR, FINE: I think it is used where it is 
required, 

MR. MACAULAY: The last question I had on 
page 9: 

‘Upon receipt of the recommendation, the Minister 
appoints the chairman.’ 

Is that the same thing as -- does that mean 
immediately? How long does it usually take? 

MR. FINE: I think I said at the outset 


there were two phases of conciliation, that phase 





oe ale nae 
Ho ae he, wae 
ata) 
















se 


ie Wi Ww my Lis ; : 
Una i? 7a: yy i ‘ 
; ¢ H na rt * 4 av i i. ! Uh a ay Ay 
fide ne ate > fi) At BE GD) ite 5 if r y 
Dae i Baul) 7 
Le 7 























ye Ny bee is ane ey if a 
if ee 
ha bite ang *. are ae B npews at a 
ht i} , us bg np 7 ne Me i i 
We ry te wr deihntng aot ia Aanuksollt sh 
ok , ; a8) ; ee Hi nore ° 4 \ ® 
. Hiya } Me au ay 
teat inte a ie uIP 
sivtbea tenn at iets d tna n nO aa i Has a in 
sees, wo" Ne: Pare Lian Salid aatddodip: $ ov eee 
vietLkorop Ac ‘Sioane ie me “ceteris: tates: 7 
| - . LS Los oe a a aad ie Hootie bd davies: i Heo | 
es is. ‘faaane UAT a. 
Ue Mea nO ey roe Vilos a 
oe Baum “teat ym 5 mud | . 
va eh) | 
rw ‘Anite ies | oe 
EE ai, i oo (eg 
* gtutetia I6t7 Bas ha prone: ne? phe ah a i Mw a4, ‘4 
, oy Hho ay toagty wun et Zdvvad ae iiies cid! Suds ‘gated Ns 
pT Deore Grails | eerie ne! 7 | 
Ch. Son Nam Maaae Pada Keen wily i arisen ‘erty es abate i 
ah eel i+ ; Hy) make aay a3 “. if 
i i r | . 
, Seienayeeel yf iee am i ated’ tow brine) : “a 
i, “4, Reape i iad ’ I ’ , 1 J 
ues!) ab afl kev er y on De ae a sit ; ae 
ae ee vie VINE ae 
Dot 5 epee eanee Cn 
Be ign a meee § i ste cei a 
| oe ee Ne ) TEP Aly 
be ot Salty Leta Ob tt olMine Sir isha ‘ait peer ony iu 
. q > 
| esd Rei aly " mt Lion : ¢ 7) Ww 
si be Pigs on # | i yi | eg Reta “i iupet " a 
naee ot ‘ a 1%, Ag : ne or ’ aw a f ms 
| ier tet emt saiyy: “twat anit Yeast A, FA of ; } 
ei ae tc ve ua ws ei AL) } 
cod neti aid: -soudebabuah si iy 
MG chsh ih, ee | Lie 
. Win ee tee ‘a i 
pre saad sit 7 ‘oe unartl wee, 7 
; a) ots Hes cy 
daa Hy “eben 3 ) “it 


oo 


“lies in the hands of the Minister and the Minister's 
department instead of the board. 

MR. MACAULAY: Mr. Metzler, do you know 
how long it usually takes upon receipt of the applica- 
tion to appoint a conciliation board? How long after 
is it appointed? 

MR. METZLER: I would like to preface that 
by saying that we run to a pretty tight schedule as 
between Mr. Fine's office and my own. When the files 
on a conciliation matter are referred by the Labour 
Relations Board to the Minister, in the first 
instance they come to my office and we immediately 
open a file and I, on behalf of the Minister, sign 
a memorandum which is a stereotyped form indicating 
the parties' request to Mr. Fine to assign an 
officer and the file is sent to him. It does not 
come back to the | of the Minister until such 
time as the conciliation officer reports. As soon 
as he gets his report, he comes down to my GLruTce 
again and the file is drawn up immediately. It is 
a stereotyped form. As a matter of fact, I will, if 
you like, assemble a docket of these forms so you 
can have a look at them and you can see the steps that 
are followed. It would be done immediately because 
there is no necessity for waiting for instructions. 
There is a form right there and the two girls in 
my office know as soon as this report, if it is a 


recommendation of a board, then all right, we will 
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zo along with it and they will send out I would say 
within 24 hours. It is then up to the parties to get 
together or to agree or decide on their nominees and 
once they notify.us we proceed with the appointment 
and there is no delay in that. As fast as we get 
them, we appoint them. For instance, one may come in 
ahead of the other, It may be the union or the 
company may send in the name of their personnel a 
day or so in advance and the advance of the other, 
We do not appoint one. We get them both and appoint 
them both. In their letter of instructions which is 
a stereotyped thing, all instructions as a member of 
the board are outlined. The name of their colleague 
on the board is indicated and they are requested -- 
for instance, if we know the telephone number of the 
other member of the board, we will insert that in the 
instructions so there will be reasonable dispatch. 
Then, they may confer on the choice of a chairman 
and they may agree or they may not agree, and if they 
do not agree, it comes back to the Minister and it 
is up to us to appoint the chairman for the board. 
MR. MACAULAY: Why could not the applica- 
tion for conciliation service be made available to 
be made to the department instead of the board? 
MR. FINKELMAN: The reason for that is, 
the board has very important functions in screening 
these applications. An application for conciliation 
in effect amounts to a recertification as far as 
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barring further applications is concerned. If the 
applications were to be made to the department 
instead of to the board, it would be impossible to 
grant that protection because there would be no more 
scrutiny. In the second place, I think the board 
deals as quickly with these matters, as expeditiously 
as the department could because if the application was 
made to the department, the same process would have to 
be gone through by the department as it is now by 
the board, so there would be no Saving of time there, 

MR. METZLER:; There is another elemen‘t I 
would like to add: If the application is in respect 
to a renewal of an agreement, you may find yourself in 
a position where there is a statement by one or other 
party that the agreement has automatically renewed 
itself and there is a dispute between the parties as 
to whether or not there is an agreement in errect. 
Now, that would put them in a stir and rather an 
invidious position to have to determine one way or 
another, oan have a board consisting of manage- 
ment and labour and an impartial chairman and the 
question is raised of whether or not the grant of 
conciliation. service is deliberated on and in a dis- 
puted case there would be a hearing of the parties, 

MR. MACAULAY: Does that happen often? 

MR, METZLER: I do not know. 

MR. FINKELMAN: From time to time. 

MR, MACAULAY: What about the 35 Cays, why 


do you need 35 days or why is the 35 days selected or 
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is that a question of policy? 
MR. FINKELMAN: I can answer to this 
extent, that the policy, I believe as it was fixed 
in the wartime Labour Relations Regulations was 
50 daye. That wad continued over in the TASC ahoe 
but was reduced about 1954, I believe, to 35 days 
because it was assumed that within a 35-day period 
there is a reasonable possibility that the parties 
will be engaged in bargaining and will have dispensed 
with many of the contentious issues pereee them. 
MR. MACAULAY: Is it unfair to ask Mr. 
Fine whether he thinks that is one area in which time 
could be reduced? 
THE CHAIRMAN: The chair has already ruled 
Onna tr. 
MR. MACAULAY: Mr. Fine indicated he 
wanted to show us ways by which we could save. 
THE CHAIRMAN: The chair has already ruled. 
MR. YAREMKO: On page 9, it says: 
nthe Minister has a discretion to adopt one of 
two courses: (a) He may appoint a conciliation 
poard or (b) He may notify the parties in writing 
that he does not deem it advisable to appoint a 
conciliation board.” 
What happens then? 
MR. METZLER: If the Miniscer has so 
notified the parties, they are free to aprike, They 
are out from under the process, or they can come to 


an agreement, whatever the case may be, but they 
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are no longer subject to the compulsory features of 
the conciliation procedure. 

THE CHAIRMAN: Anything further, gentlemen? 
The next topic on page 10 is the collective agreement, 

MR. WREN: This collective agreement, Mr. 
Chairman, I do not know who would answer this but are 
these agreements continuous? Take the example of a 
corporation that may have changed hands or a business 
that may have changed hands. Is the agreement to 
Pewom= pare and parcel of the Dill. of sate, shall we 
say, and binding upon the new owners? 

MR. FINKELMAN: If the legal entity has 
changed, the agreement comes to an end unless the 
new legal entity recognizes the agreement there is 
Noe provision in Ontario for recognizing successor rights 
of an employer. 

MR. MACDONALD: Is that completely un- / 
qualified or hac the board the power and does it 
exercise it of examining whether a change in legal 
entity was a genuine change or one just to get rid of 
the union? 

MR, FINKELMAN: The board has no power in that 
respect. 

MR. YAREMKO: The board has already made its 
decision in that regard. 

MR. FINKELMAN: I think it is an interpreta- 
tion or TMee Aco And the policy of the board, I cannet 


poling to any written decision on the point, but IL 
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think it is fair to say that the policy of the board 
is to say that if no legal entity has come into 
existence the bargaining rights do not attach to 
that new legal entity. 

MR. MACDONALD: Does this situation obtain 
in every jurisdiction or ere there jurisdictions: in 
which there is a continuity of responsibility towards 
the union? 

MR. FINKELMAN: In some there is and in 
some there is not. 

MR. MACDONALD: Where is there? 

MR, FINKELMAN: Someof the western provinces 
have successor rights for employers. I cannot tell 
you what they are offhand but they will be shown in 
the compilation of the various Acts in the Federation 
Chav we Well be fitineg with you in the. Tall. 

MR. WREN: I think it is something we might 
Well consider in the Peport. 

MR. YAREMKO: The Board rules it is the 
decision on the interpretation of the Act as it now 
stands? ‘ 

MR. FINKELMAN: That is right. Frankly, 
we do not think if we were 6 have decided otherwise, 
the decision would stand in the courts for one minute. 
That is probably the basic consideration that affected 
the views of the board, that is the members of the 


board. At least they went along with that decision. 





y ~ ai » an 


: uh 

















m an: 


at 
| 


A Tis mag 


‘ ‘ene ano0 aut eel aes ih YES /O8. 2, 
ot aoed a ae ob ss on sasteb 3 * 
| _ pilesae gee 
Aside oehaNetE cited ast vanaicia ” 


a eoody afiekun, stenta omy “ay: ne abt goa 


in 


hyp pond ia mito le tatwert daa ve A orn: oe 


ua 


“Faozen etd | 
SE Siig WE Said swod- wk. Monae ie eek 


i ; . hy a os: < bie 
‘ Tis = ii ; ; : ’ ae JRE os *s way ' 
i Les oF ide sae Be rE ton’ ‘at sn iiss Ty! 
Ae eae y ea ys 5 \ 
rere aay ere, aha en die eS J 
femmdyt et tse Stic ts as te a 
re Ke Be ae to ie ee Cites 
dt eck ee ays hie ‘7 bas : eae sh 4 ee Bes 
ee ee en) oh hat 


“eee 


tae 


. Juha ridiictat ina wat ‘SY sie BAHIA ae 
fi Wiede ee Ripe weit aye bean that shat a gh 7 


eon Wee 


SOL eae Mihi wok ipactany net Set no Fae se bl 
. 4 Leet? gee: ak Vow at hw ont bat ods DE be Dy aye 
dius | Se: wigs plage: T aeOn & oe ya ares.) . 


oy a ak ; 


goin era | ie  Sopaies finial nt Le § 





vad ee 
whi ns 2 ae Tae bee act ica ie #0 ’ gala as un a g 
i i i 1 p 
ee ae ee tim any: ‘an okt “oth Wie rai 


Caries, sralgh ay ise exo , 
Seteldelae: Bwb Koa Sip oF ‘orehi oie. ag 
VINER INO, AO. Pahl lee pe Bese io iow 9 hi 
slapd dech-weedoanondeal biane coe 4 
Bathe — phat: eb ribe aed 


eo ivi 
ne Oy Nah ai 


250 


MR. WREN: It is simply because the Act 
gdoés not provide for 4+? 

MR. FINKELMAN: On the grounds the Act does 
not specifically provide it, 

MR. MACDONALD: In other jurisdictions where 
there are successor Pients. Nas ade been challenged in 
the courts and thrown out there? 

MR. FINKELMAN: Where the statute provides 
that the bargaining rights follow the employees, so 


to speak, irrespective of the Peeeal ent rty cons tituc 





ing the employer, it could not be challenged in the 
COUrts . 

MR, MACDONALD: In other words, if we consider 
this were desirable it requires a change in the Act? 

MR. FINKELMAN: I think that is a fair 
Statement of the situation. 

MR. MACAULAY: And it would be a complete 
retutation of a whole principle oF law, would it. not? 
It would deny the existence of Something that had died 
or recorded something that was not there, I do not 
know exactly what, but if you have a company to which 
is attached an agreement, an employment agreement, and 
that company sold off all its assets and a new company 
commenced operations, there mcy be some problems arise 
out of any insertion in an Act..which says that there 
were Successor rights or whatever you call them. 

MR. YAREMKO: Would it be possible to 


frame the Act in such a way as to give the board the 









of 


Ponada Anis, oo ea tah 


oghd vey eudese 9 eas svat, RAN TAMUTA 2A os) ss a 7 
of ,2oe\o [gn eng voltet nish amenbearand gD jah 7 4 


(eee ea : . : 

t ene a certo Tiss Laswh ey vo oviresqeodtt, isege: od : 
| ‘ H 4 bu. * ,oe f, 

: wt + : . 

44, mh Bennetican ad. wont btues Jk via Lame: odd ant ay, 


a: Le 
 adauos 4 


ty | a 
p. Dy Ba ati 
mid Wp ae = an ijy* 
erse 
. : 
Aris 


id BOO! Ie LF ato hatie A RMOGOA, a se 8 Oe 


. : i : : x 
CoS dd th. On OS IR Adana aeons uted stow etd” 


CAG) 8 ah tea shot By. _< aR LMT, ptOP col APO Cy Ne 

it, oe Ge ; 
mn aft bate seat ‘to: saonotare ? tee 
7 eli. 


#8l qi @ set Olvow te tls AYATIADAM AB) on 
"th: bore Yo otennrer 
bewn Row Jatt woubdd anges tev panene tae ome ned ae: ‘tt | 















120m wi Li Rew. wah, 38 Adity 


~ Se 


hip ‘96 ve / dus. soe aaw. ds 





2h) WG: 


tote cannes 8 Syst slew duit feet wre mt 
bas _<dolamgm showiee teu oe - 
LE ih ouks 


miKesy 





was 70% Wa - ie ed be 





4 4 = 


wg re) ses sting git, a gaan B : 
“wei 00, # ouae peat 


oo7 


power to decide whether there was a legal change 
or whether there was a change in fact? 

MR. MYERS: Goodwill, something attached to 
the goodwill. 

MR. YAREMKO: It would be possible to have 
the board endowed with such powers as to determine 
whether there has been just a mere change of a 
corporate name, a change in name alone, not the 
basic structure of the corporation, that is owner- 
Ship of the chairs, the management and things of that 
kind as opposed to situation where there was not only 
a change of name but also a change in management and 
a Chenge in the corporate structure, a change in the 
ownership of the shares. The Board could be endowed 
with such powers. They could look behind the mere -- 
I might use the word facade -- is that done in other 
JULISOLC GLOnS. ? 

MR. FINKELMAN: It has been done in other 
Jurisdictions. 

Wine WRN Is £0 mot a facet though, that 
these bargaining agreements do not go on forever? 
They are made for certain parties and the new 
owner would have an opportunity to renegotiate at the 
Sxpararion of the present contract? 

MR. FINKELMAN : There is: 2 propiem 1 em 
not prepared to express any opinion as to the desir- 
ability of a change or no change being made but just 


to keep the record straight, I would like to point 
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out that while an agreement may come to an end, the 
bargaining rights of the union which is a party to 
that agreement and the obligation of the employer 
to bargain with that union is continuous notwith- 
Standing the agreement comes to an end. Those 
bargaining rights disappear when the employer party 
to that agreemant changes its composition to the 
extent where a new legal entity comes into existence. 

MR. MACAULAY: And a new purchaser, he 
takes over just that agreement which my friend says 
only takes up another year but he may own other 
plants that have another union in, so he may end up 
negotiating with two or three unions. 

MR, MACDONALD: What is wrong with that? 

MR, MACAULAY: I do not think there is 
anything wrong with it. 

MR. MACDONALD: May I ask Mr, 
Finkelman, are there successor rights and/or 
application for use? 

MR. FINKELMAN: Yes, introduced in 1956 to 
take: Care of the agreement.ol the congress. 

MR. MACDONALD: If there are successor 
rights to unions, why not equally for management? 

THE CHAIRMAN: There was a merger of the 
organizations. 

MR. MACDONALD: Whenever circumstances 
made it necessary, the principal is the same. If 


there are successor rights and obligations for une, 
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why not for the other? 

THE CHAIRMAN: It was done at the request, I 
would imagine, of the organizations that merged. 

MR. MACDONALD: By the same token I am 
asking why management cannot have it? 

THE CHAIRMAN: If they wanted them. 

MR. YAREMKO: If the union loses its 
charter, it loses its bargaining rights, does it 
not? 

MR. FINKELMAN: iheac. iserient:, 

MR. YAREMKO: If it disappears as a so- 
called legal entity? 

MR, FINKELMAN: Well, it is a legal 
SHvicy Lor ne purpose ot the Act. (Tf the Legal 
entity, which is the trade union, disappears, the 
agreement disappears and the bargaining rights 
disappear. 

HON. MR. DALEY: We have had a good many 
discussions on this question, and thre are so many 
things that enter into it and I know you will give 
a lot of study to it. A man owns a plant someplace, 
he owns two or three, but he is going out of manufactur- 
ing one certain commodity that he makes in some small 
town, he wants to get out of that. He gets an 
offer to purchase that, but the purchaser would not 
consider because he may not be able to make the 

Same things. With the sale of that plant goes this 


agreement. It may interfere with the sale of your 
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plant that you are anxious to BC Fis. ois Now, 1s 
that not taking away Some rights from an individual 
who owns Something and who wants to sell ious 

MR. MACAULAY: So long as the sale is 
bona fide, but I reall think where 10 1s a facade fT 
think the board should twve the right to look into it 
and decide there has been really no change of owner- 
Ship and the agreement should continue, 

MR. MACDONALD: It is not a normal principle, 
Mr. Finkelman outlined yesterday that we are faced with 
this problem of whether or not a Certain group of 
people are genuine, independent contractors or whether 
they are workers, You examine that relationship and 
if the relationship continues the same between the 
two groups, it seems to me there is an equally good 
case for the board to examine behind LU; CG leer 
behind the facade and find out whether it is genuine 
change, 

HON, MR. DALEY: I am not arguing that 
something should not be done on this particular thing 
because it is quite 4 problem, but I think it should 
be looked at very carefully, bearing in mind the 
rights of people who own Something and who want to 
sell it and are going to have Some other thing 
attached to it that prevents the sale Or destroys the 
Sale. On the other hand, where a company is known 
as the John Brown Company and they change it to 


John Brown Limited or change it to John Brown and 
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Somebody else and change the whole System, there is 
perhaps something there to look at, where the 
structure has not been changed, the product has not 
been changed. It is just the name that has been 
changed. Now, that is one question, The other 
question is, how far should we 20 in) destroying the 
rights of somebody who has taken a lifetime accumulat- 
ing something that would force on him something --- 

MR. MYERS: It would be a lien against his 
assets. 

HON. Wh. DALEY: That i168 pieht. 

MR. YAREMKO: The question is, if the 
legislation were changed, would it not be imposing 
an imponderable task upon the board to ascertain whether 
it was a real change or just a mere facade, 

HON. MR. DALEY: I would have to leave that 
to the Professor. 

MR. WREN: We would be concerned that 
people who have put a lifetime of service in the 
plant and helped that person make his money, I do not 
think they should be idly discarded. Agreements 
entered into in good faith should not be discarded 
because someone is making a change. 

MR, YAREMKO: It would, as I understand, even 
a subterfuge if there were one, leans only to a delay 
unless they want to keep reincorporating themselves 
on the 64th day, just running out of time and re- 


incorporating. Then it would just be a mere delay, 
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would it not? 

MR. FINKELMAN: Thereis more than that 
involved, 

MR, MYERS: It would not make any difference. 
Suppose there was a sale and if the union was 
certified or satisfactory to the employees, then 
they would get certified again, would they not? 

MR, YAREMKO: Professor Finkelman was 
giving us an answer, There is more to it than a 
mere delay. 

MR. FINKELMAN: Yes, the union has to go 
about reorganizing the plant and making application 
with everything that is involved, whether it is a 
good thing or a bad thing, the suggestion has been 
made. It is not for me to say as to whether it would 
be impossible for the board to deal with a 
situation of this sort, but I can only say the board 
bears many burdans and if you see fit to impose 
additional burdens, I am sure the board will bear up. 

MR. MACDONALD: On that point, Mr. Yaremko 
says this was an imponderable, it seems to me this 
is no --- 

MR. YAREMKO: I was asking the question 
whether it would be imposing, Professor Finkelman 
has told us that even if we were to have to impose 
the impossible on them, they would assume their 
obligation. 


MR. FINKELMAN: I am afraid I have to take 
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issue with that. 

MR. YAREMKO: On page 11, the mandatory 
clause: I know the Act makes the inclusion of 
certain provisions mandatory and yet if they are 
not included, an application has to be made to them 
for inclusions is that correct? 

MR. FINKELMAN: Yes, because the board would 
have to write the appropriate clause in the approp- 
riace case, 

MR. YAREMKO: Would there not be a clause 
in the statute which would say all contracts would 
be deemed to contain the following clause? 

MR. MACAULAY: You have a model clause 
Pelerred Toon page 13°) 

MR. FINKELMAN: May I explain the situation 
with regard to these mandatory clauses? The 
approach of the Minister initially was this: That 
while certain things should be mandatory, the extent 
of bargaining should be left to th2 parties to the 
greatest possible extent. If the parties will not 
observe the law and do what they are required to do, 
then you have to go to the board and have the clause 
inserted rather than provide that they should be 

prosecuved Tor ‘failing to anelude:the clause. I 

do not recall any case, there may have been one with 
respect to the no strike no lock-out provision not 
being inserted in agreement, I do not know of any 


case but there may have been some that I have no 
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knowledge of, Ae Sine why we have had to write 

in a recognition clause, in other words, the fact 
that the statute required the inclusion of this 
clause has had the desired effect, Now, in so far 
as the arbitration clause is concerned, we started 
off in the same way in 1943. There was a requirement 
that the clause be included and if the parties did 
not include the clause, then the board could write 

a clause in. There were very few cases in which 

the clause was lacking. I should imagine in the 

14 years that the legislation has been in existence 
there have not been more than half a dozen cases in 
which we have been asked to write in arbitration 
clauses with most of them going in the first year 

at the insistence of the board, Now, in arbitra- 
tion, with respect to an arbitration clause, there 
18 One dirficulty, If the clause does not appear 
in the Act, and ag-rievance arises and the parties 
for the first time become aware that there is lacking 
an arbitration clause and then they apply, there is 
a delay in getting the clause written into the 
agreement and then there is a question ag to whether 
that clause has retroactive effect to cover the 
grievance that has already arisen. In order to avoid 
that difficulty, when the Act was drawn up, the 
present Act was drawn up in 1950, we put out a model 
clause into the Act so we would overcome the 


difficulty of retroactive problems in dealing with 
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aggrievances coming up inthe future. 

MR. MACAULAY: What about the retroactivity 
where there is a lock-out? What if there is a lock- 
out? They will say there is no agreement so no lock- 
out. 

MR. FINKELMAN: There is so much in the 
Act itself. There is so much by way of prosecution. 
whese Voings are included inthe lesislation. Now, 
bnere 18 a (petter way in connection with -- 

MR. YAREMKO: Why not have them included as 
model clauses? 

MR, FINKELMAN: We could include model 
clauses, but it serves no purpose because over the 
years we have had no application of that sort asking 
for the inclusion of theses clauses. The legisla- 
tion as it stands has worked well. The more you put 
invosbhe met, une more you say “This 1s what ou have 
to include, the less you will have for collective 
bargaining", and the purpose in a no-strike clause, 
right in a clause that means that will meet their 
purposes much better than the legislature. I say 
that with all respect to the legislature because in 
industrial relations the more you leave to the parties 
the better off you are. 

MR. MACAULAY: Yes, but if there was no 
strike clause, this model clause would apply? 

MR. FINKELMAN: In 14 years I cannot recall 
a single application to the board to have a clause 


written in so you are toting at windmills here. 
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THE CHAIRMAN: And meeas down straw 
men. 

MR. WREN: In any hearings before the 
Board one question that bothers oe do I understand 
it correctly, the witness is summoned before the 
board and not entitled to any fee? 

MR. FINKELMAN: They are entitled to the 
Same fees as any witness in the courts of law. 

MR. WREN: They are paid? 

MR. FINKELMAN: Yes, the party Subpoenaing 
the witness has to pay the conduct money and travelling 
expenses in the same way as in a court of law. 

THE CHAIRMAN: Anything else under this 


article, gentlemen? 
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MR. YAREMKO: At the top of page 12 there 
is "Employers! Organization": I confess I don't know 
what an employers! organization is. 

MR. METZ LER: A builders' exchange is a 
good example, where all contractors are members of the 
exchange, and they may negotiate with one or two unions 
and write a general contract covering the operations 
of those particular contractors, 

MR. YAREMKO: This, perhaps, goes back to 
the same problem: "If any such employer ceases to be 
a member of the employers! organization during the 
lifetime of the collective agreement, he is deemed, 
despite his withdrawal from the organization, to be a 
party to a like agreement with the trade union." 

Would the same thing apply, that if the business were 
sold, would the purchaser be bound by that? 

MR. FINKELMAN: No. (nes, 28:2 eituation 
where you have a builders' exchange making an agree- 
ment as the builders' exchange, say, with a carpen- 
ters' union; there are twenty members of the exchange, 
and, so long as they remain members of the exchange, 
they are bound by that agreement, because it ig 
between the exchange on behalf of its members and the 
union on behalf of its members. Let us assume that 
firm "A" withdraws from the builders' exchange: in 
those circumstances the question may arise as to 
whether by withdrawing firm "A" is now bound by the 


agreement, In order to remove this, the legislation 
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states that if firm "A" withdraws from the exchange 
during the lifetime of the agreement, the agreement 
follows him. We don't put any compulsion on him to 
remain a member, but by leaving the exchange he can 
get rid of the agreement. 

MR. YAREMKO: My ‘question is, instead of 
deciding to leave it, he could set up a corporation 
and transfer the assets to the corporation and he 
would not be bound by it? 

MR. FINKELMAN: No. 

MR. METZLER: The corporation would not 
be bound. 

MR. YAREMKO: That. is my point. 

MR. JACKSON: The trades council, on page 
Ve; is that also a builders! exchange? 

MR. FINKELMAN: No, that is a council of 
trade unions: the building trades council, the alijed 
printing trades, the joint board of textile UnLoOnms: 

MR. JACKSON: The joining together of 
various trade unions? 

MR. FINKELMAN: eee An example would be 
the Amalgamated Clothing Workers: they operate pretty 
much today on the basis of an industrial union, but 
they are broken down traditionally eecording to erate 
lines and a variety of other ways. Take, for in- 
Stance, Tip Top Tailors: they are members of ten 
locals working. The way an agreement is made 


there is by the joint board of the Amalgamated 
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Clothing Workers of America, which represents all the 
locals. In that particular case the agreement is 
between the association of employers, the association 
of clothing manufacturers of Ontario on the one hand 
and the joint board of the Amalgamated Clothing Workers. 
On ae other hand, say you have an association or 
council of trade unions making the agreement, the 
agreement covers all the members of the locals and all 
the members of the exchange. 

MR. METZLER: Another good example would 
be the project of the Ontario Hydro Electric Power 
Commission an the Niagara River. There they have, 
or had, a special building trades council. hin 
one agreement was signed and it covered something 
like eighteen trade unions, and they operated under 
the one agreement -- the carpenters, plumbers, brick- 
layers -- through the whole gamut -- and they had one 
agreement. 

MR. JACKSON: With clauses pertinent to 
each special craft? 

MR. FINKELMAN: Yess 

MR. MACDONALD: What does our legislation 
say on the point of extending this beyond the bounds 
of one province? Does it permit it? 

THE CHAIRMAN: We can't do that, surely. 

MR, METZLER: Your Legislature only runs 
to your geographical limits. 


MR. MACDONALD: I am thinking of the 
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problem of packing house workers of negotiating 
across the board. 

THE CHAIRMAN: What would they say in 
Saskatchewan if we tried to legislate, govern..ng 
their employees? 

Mi. PINE: We did negotiate an agreement 
in the Province of Ontario covering packing house 
workers, and it was applicable to the entire Dominion 
by agreement between the parties. 

MR. MACDONALD: Because it was agreed to 
by Saskatchewan? 

MAR. FINE: No, agreed to by the parties. 
Likewise, the same negotiations were applicable in 
the Province of Quebec in one instance. 

MR. METZLER: But a collective agreement 
is a collective agreement: if the parties agree they 
are going to be bound by it, it operates wherever 
they have agreed it will operate. It does not offend 
any legislation, because all legislation in any 
province in Canada is directed towards the idea of 
bringing them into agreement with each other. 

MR, FINKELMAN: It has also been pointed 
out that constitutionally the Supreme Court of Canada 
has now declared it is impossible for provinces to 
delegate their powers to the Dominion or for the 
aiiea to delegate their powers to the provinces. 
That was the case mentioned yesterday, and we gave 


the citation at the commencement of the afternoon 



















Shaner te red og poms Rit oH > “ard ee a 


eeliie. f4ne¢ piiienun 2 alsadne, inant i, ae 7 
a Pid 





ee hatha wit ina: sink ow -sidecliiqgeg saa ae bea Jeera oM 
.esitcaq: ens mapwsed, Iori ORRe xa 
ot. Looigik gel jiseiuece®, sige LAOTIAN, A i: 
een A a 
eotivny eat yd.ed besiat- ot | oe We * boul | ae 
ns OUR RIGAECBISY Bini Lakaoaee ahh as. <ORRMSTEL 
senna dviys ot ty. -pedeu. to, ONE Ml, 
Inameerse oretostias:..€@-Jti. « + TRISTAN 08M | P : 7m 
"aid GeNNe -oGhiteg ony Th s2ahenegrgs ovinon tien aya 
Hevetse aes ateqo th dd Be, bod! edgy antog WTR ae 
baste fon esobest i etaqtegs.-fokw ot ‘baste svad ‘ 
“te at aoteatemmeliuths gtnaeae . inital 


ie webl:- ont ahuswod bodparrik, al abana nt soatvoad ¥ 


Serko dons Ain nonoST aR eat Meda” mesantsé 
herniog rand oate dad 21; ayia! 
abana <q0uametgue ois wis Tr is an: 

OF eset von OT: alitcnaaia oF 


dain! incre! ii) 


. rene ero ree 


. 





2a 6G, 


session yesterday. It is a constitutional problem. 

MR. WREN: Coming back to the Deputy 
Minister's reference to the Hydro agreement at Niagara 
Falls, what is the difference between employees of 
Hydro and employees of any other department in the 
government? 

MR. METZLER: Hydro is not a department of 
government. 

MR. WREN: Why would Hydro, as Crown 
employees, be allowed to organize? 

THE CHAIRMAN: They are not Crown employees, 
and they will tell you that right in the Commission too. 

MR. WREN: I don't see any difference. 

MR. MACAULAY: it 1s a difference which 
holds true in almost every province -- Alberta, Mani 
toba, Saskatchewan -- the employees of the power 
corporations there are not considered to be, nor are 
Gney,) civil servants; nor are they here in Ontario. 

THE CHAIRMAN: Is there anything else under 
this, topic? 

MR. MACAULAY: On page 13, at the bottom: 
"Failure to comply with the decision of an arbitrator 
or arbitration board is an offence punishable on 
summary conviction .. ,": how real is that provision, 
Mr. Chairman? In the three years for which we have 
statistics, how many applications have there been to 
the Board? 


MR. FINKELMAN: On that head, I would say 
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about three or four, perhaps. 

MR. MACAULAY: So it is not very common? 

MR. FINKELMAN: No, 

MR. WREN: On what grounds would the Board 
deny consent? 

MR. FINKELMAN: If it is apparent on the 
face of the award of the arbitrator that he has acted 
without jurisdiction or has exceeded his JUuUPrisadieeion. 

MR. WREN: Only in those cases? 

MR. FINKELMAN: Yes. 

MR. MACAULAY: That is "punishable on 
summary conviction"? What does that involve? 

MR. FINKELMAN: It involves prosecution 
in the magistrate's court. 

THE CHAIRMAN: Under the Summary Convic- 
tions: Act. 

MR. MACAULAY: What penalty can be imposed? 

MR. FINKELMAN: The penalties are set out 
in Section 61: 

"If an individual, to a penalty of not more 
than $100; or, if a corporation, trade union, 
council of trade unions or employers! organi- 
zation, to a penalty of not more than $1000." 
I should add there are very few cases in which there 
is an application for leave to prosecute a party 
because of failure to observe an arbitration award 
where the party, having been present at the hearing, 


and having heard the deliberations, does not comply 
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with the award. So that, there is no need to grant 
leave to prosecute. I am not saying every arbitra- 
tion award is observed. We have no statistics on 
that, and I would suggest that you put your question 
to employers and trade unions when they appear here 
to make representations. 

THE CHAIRMAN: Page 14, gentlemen: 
‘Duration of Collective Agreements. 

MR. JACKSON: Mr. Chairman, halfway down 
page 14 I see, "On the other hand, the parties may 
not terminate an agreement, even by mutual consent, 
before it has run its full course . 

THE CHAIRMAN: - «). Unless the consent -=-= 

MR. JACKSON: Unless they have mutual con- 
sent and apply to the Board, What is the intent of 
that? 

MR, FINKELMAN: The purpose of that is 
to prevent sweetheart deals which would enable an 
employer and a union to get together to prevent 
another union coming in and ousting thé union within 
the open season. 

MR. JACKSON: That sweetheart deal you 
mentioned, what is wrong, if the idea behind the Act 
is to protect the worker? 

MR, FINKELMAN: The point of the matter 
is this, that applications by a union to oust an 
incumbent union can only be medeat certain times. 


You have two principles to be reconciled: one is the 
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principle of stability and the other is the democratic 
principle. The situation is much the same as in the, 
case of an election to any of the governmental bodies. 
You have an election periodically, and it may be that 
between the time of the first election and the time 
another one is called that the party in power has lost 
the support of the country -- the support of the citi- 
zens. However, it is not possible in our system of 
government, for the employees simply to recall the 
members and put another government in power. 

MR. JACKSON: Yes, but you haven't got 
mutual consent in that example. 

MR. FINKELMAN: Well, let me go on: you 
have there a reconciliation of your principle of 
stability to keep things on an even keel and your 
principle of democracy to give the employees an oppor- 
tunity at appropriate times to indicate they have 
changed their mind -- that they no longer owe allegiance 
to the union which represents them, and they want another 
one, or they don't want one at all. You can't have 
questions coming before the Board every day as to 
whether an incumbent union -- the party in power -- 
still represents the employees. You have these 
periods when an election may be held, when a repre- 
sentation vote may be held, and there may be an 
application to oust the incumbent union or to sub- 
stitute another union for it. Those periods are 


known in Ontario, in common language, as the open 
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season, if sO,atter an agreement has run for five 
months, the employer and the trade union, which at this 
particular point may or may not represent the em- 
ployees and have the confidence of the employees, if 
they were able to get together and make a new agree- 
ment which would extend the closed season for a 
further period, instead of the employees having an 
opportunity at the end of the tenth month to vote out 
the incumbent union, they would be deprived of that 
rignt for a much Longer period of time. The only 
thing we want to ascertain in this is whether there 
is any desire’ to oust a union. The practice is a 
very simple one: when the application comes in, 
there is posting in the plant and the employees are 
notified of the application before the Board terminate 
the agreement, and if we don't receive objections 
from the employees or from any other unit negotiating 
there, then the consent will be given, and they can 
then make their own agreement. What I mean by a 
sweetheart deal is a deal by an employer, playing 
with a union that has lost the allegiance of the 
employees, making an agreement to deprive the em- 
ployees of their right to indicate that they no 
longer want that union in power. 

MR. MYERS: Could I go back to the 
beginning of page 14: why isn't the decision of 
the Board subject to review by an Appellate Court? 


MR. FINKELMAN: Because it is desirable 
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in dealing with grievances to dispose of them as 
quickly as possible. If you had review by the 
courts, you would have long drawn out procedure. 

MR. MYERS: I suppose everything would 
go to appeal? 

MR, FINKELMAN: thao 1s: pight =— it 
could go to appeal. 

THE CHAIRMAN: Is there anything else 
under Duration of Collective Agreements? 

Renegotiation of Collective Agreements, 
at the bottom of page 14: are there any questions 
on this. topier 

MR. YAREMKO: At the bottom of page 15 
there is this clause: 

"There is no provision in the Ontario Act which 
would require the Labour Relations Board . rhe 
Le Uhet Just pointing out @ fact to us? 

MR, FINKELMAN: Yes, pointing out whe fact, 
because a clause of this sort does appear in the 
Federal Act. 

MR. YAREMKO: This 1s the clause Mr. 
Jackson wanted to read over. 

MR. FINKELMAN;: That is copied from the 
Federal Aci. That is not my invention. Put 
simply, here is the point: an agreement is made for 
a year, and under the Federal legislation it is 
possible to put into the agreement a clause which 


says that at the end of six months the parties will 
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negotiate such-and-such clauses -- for instance, the 
wage scale. You have a series of meetings of that 
kind; the parties cannot agree. If they cannot 


agree, under the Federal legislation it is possible 
for either of the parties to seek conciliation, to 

go through the conciliation process, and then to have 
a strike. The principle upon which we operated in 
this province is that it is desirable to have a minimum 
period of industrial peace of one year, and if you 
allow or reopen a clause during the lifetime of the 
agreement, what you are doing in effect is under- 
mining that year of industrial peace, and whether it 
is wise or unwise, that is the conclusion we came to 
and we dropped the clause that appears in the 

Federal Act. 

MR. METZLER: But you will also note there 
is a requirement in our legislation that there be no 
strike or lockout during the life of the agreement. 
So, if you have followed the Fcderal procedure, it 
does look a bit inconsistent, because the idea is 
that once there is an agreement there will be no 
strike during the lifetime. Well, if you grant 
them conciliation and the right to strike at the 
end of five or six months, or lockout, in a sense 
you are tearing up your agrcement. 

MR. JACKSON: I suppose industrial 
peace is desirable, yes, but I suppose you are in- 


directly giving protection to both employer and 
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employee to a degree, Liam trying toPLrit it into 
the Act -- the purpose. 

HON. MR. DALEY: Often in making an 
agreement they put in a reopener, say, on wages, and 
they say, "We don't know what things will be like six 
months from now, but there will be a clause in there 
so you can®talk tGomustabout: 104” 

MR. JACKSON: In other words, the contract 
Will still be in full force, but one clause, or 
clauses, may be reopened? 

MR, FINKELMAN: The difficulty there is 
that you say, "We will limit the discussion to this 
point", but once you are in bargaining, the whole 
agreement is opened, because while ostensibly you may 
agree on that one point, you may be saying out of 
one corner of your mouth, "If you give us this, we 
Mill Go thas: One thing that should be clear is 
thacein any legislation of this sort you have to 
reconcile the differences and conflicts, and there is 
a certain amount of arbitrary decision of where you 
draw the line. In drawing the line it may be wise 
or unwise, but you do have to draw a line some- 
where. If you don't draw it where you do draw it, 
you have to draw it elsewhere. There is the 
opportunity where the parties agree on mutual 
termination of the agreement. They can apply joint- 
ly to terminate the agreement, and they would be free 
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that no one is going to be hurt in that process. 

THE CHAIRMAN: Is there anything else, 
gentlemen, on that topic? 

Termination of Bargaining Rights, page 16? 

MR. MACAULAY: Under Termination of Bar- 
gaining Rights, 2(a), professor, on page 17 it says, 
"In such a case, the Act provides that the Board after 
having ascertained that a majority have so signified..." 
-- majority of what? 

MR. FINKELMAN: Majority of cligibles; 
majority of those in the bargaining unit -- 50 per 
eent plus, in the bargaining unit. 

MR. WREN: When you require in the initial 
stages that a worker sign a. statement, and in some 
cases add a fee, why isn't a fee required in appli- 
cations for decertification as a sign of good faith? 

MR. METZLER: You have paid a dollar to 
join the organization. 

THE CHAIRMAN: You should net pays1a dellar 
Ces FOU LOL iG. 

MR. WREN?: Buse Lt. is obvious your loyalties 
have changed, or you would not be applying for de- 
certification. 

MR. METZLER: When you apply for decerti- 
fication, if pyou are referring, to a group of employees, 
you are actually wanting to disband an organization 
and remove it from the plant and go on to individual 
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MR. MACDONALD: Mr. Chairman, haven't we 
got an imbalance here: the tedious procedure of 
having to get cards and certain monetary considera- 
tion, and everything, makes it a much more difficult 
process than it is to terminate the bargaining rights. 
All you have to do is have a petition. 

MR. FINKELMAN: And a vote. The vote is 
mandatory except wnere the union bows out. 

MR. WREN: If the incumbent union does not 
agree to bow out, the vote is mandatory? 

MR. FINKELMAN: Yes. 

MR. MACAULAY: You may have, even, the 
application and a petition and a vote, and all things 
Ivke that, tc get the certification, 

MR. MACDONALD: You have much more than a 
petition when you are trying to get it established. 

MR. FINKELMAN: We have attempted to 
balance the thing. Whether we have succeeded is 
another question. The way it was done is that you 
need the 45 per cent to get a vote in the case of 
applieation Lor certirication; you need 59 per cent 


minimum to get a vote for termination of bargaining 


rights. IT don't know whether we have succeeded or 
TIOt.. There has been an attempt to create a balance. 
MR. WREN: It seems we have made it awful- 


ly simple to decertify and relatively difficult to 
eertify. 


MR. FINKELMAN: You would not cure that 
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situation by requiring one dollar in the termination 
of bargaining rights. You.might do it by raising 
the percentage or something of that sort, but you 
can't do it by requiring the payment of one dollar. 

MR, YAREMKO; Would it be possible to get 
the same statistics on this as those on the vote on 
the other? 

MR. FINKELMAN: Yes. 

MR. YAREMKO: Are there many applications 
for replacement? 

THE CHAIRMAN: Decertification, 

MR. FINKELMAN: Well, termination of bar- 
gaining rights is the technical term, "Decertifi- 
cation" is a loose term that has crept into Ontario 
from other jurisdictions, because in other juris- 
dictions bargaining rights depend on a certificate, 
so you can decertify and the certificate can remain 
in existence until it is destroyed. Our principle 
here is quite different: we proceed more on what we 
call bargaining rights than certification. As to 
the number of cases in which application is made, 
they run two, three, four a month, I would say, as 
compared to anywhere from fifty,in what we used to 
call a normal month, to one hundred in what we call 
a normal month now. 

MR. MACAULAY: For what? 

MR. FINKELMAN: For certification. 


MR, YAREMKO: I don't know whether there 
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is anything to be gained from it, but say, taking a 
six-months' period, and giving us the statistics on 
the application for termination of bargaining rights, 
and also providing us with the results of the vote 
that preceded -- the representation vote; and then, 
the same vote that was taken in regard to those cases 
for applications for termination. I don't know 
whether we can learn anything from that, or whether 
we could come to any conclusion. 

MR, FINKELMAN: I can assure you you are 
not going to learn very much from them, but we will get 
them for you, because when you have such a small number 
you are not going to be able to draw any deductions 
from them that are going to be valid. However, we 
will get them. 

MR. MACAULAY: Can you tell us what pro- 
portion of the applications arise by reason of another 
union making application, and what proportion are by 
the employees applying? 

MR, FINKELMAN: As far as the official 
record goes, no trade union can apply for termination 
of bargaining rights of another trade union. The 
application has to be made by the employees themselves. 
So that, we would not be able to tell you officially 
that there is any trade union behind the scenes. We 
have suspicion in some cases that some unions in the 
merger period of brotherly love that we are going 


through today won't take over the members that were 
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in another trade union, and therefore they say, "Go 
and get your divorce, and come to us and we will 

talk marriage." You do get a number of cases now 

w= we suspect this is the situation -- where they will 
apply to terminate bargaining rights and then apply 
afresh for certification. I am not prepared to give 
you statistics on that; it is based entirely on rumour. 

MR. MACAULAY: Well, surely, termination 
of bargaining rights can be brought about by certain 
different groups and in certain different ways: as 
I understand it, and as set out on pages iocand hy; 
is it possible to find out the number of applications 
that fall in each one of the different categories? 

MR. FINKELMAN: Certainly, we will be glad 
to give you that information. 

MR. MACAULAY: So, an effect, cone union -=- 
and I will use this word."decertify" -- in effect one 
unicn can be decertified by an application of another 
union being certified? 

MR. FINKELMAN: Oh, yes, that is what we 
call displacement. When a rival union applies for 
certification and is certified, it ousts the incum- 
bent. That is covered in the memorandum here. 

MR. MACAULAY: Yes, but what will they be 
under? They won't be shown as "decertifications’. 

MR, FINKELMAN : Ways 120r 

MR. MACAULAY: Tt will be shown as "certifi- 
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MR. FINKELMAN: thet. 18. right. 

MR. MACAULAY: So, therefore, the number 
of decertifications which your records do show won't 
show all that there really are, in that some people -- 
the applications of some may be directed towards 
Percittearion., 

THE CHAIRMAN: As distinguished between 
"displacement" and "termination"? 

MR, FINKELMAN: But when there is dis- 
placement, another union takes the place of the one 
displaced. There is another union comes in, and in 
displacement cases you have all the craft lines -- 
the operating engineers coming in -- to carve out 
their craft, You are not going to learn anything 
from displacement figures as to what happens in ter- 
mination of bargaining rights. 

MR. MYERS: there is no restriction on 
one union trying to displace another in seeking the 
consent of members, and so on? 

MR. FINKELMAN: No. It has to appeal to 
the employees for their support, and if it can induce 
them to do so, they can go through the proper chan- 
nels. 

THE CHAIRMAN: Anything else, gentlemen? 
Page 20, Succession to Bargaining Rights"? 

MR. MACAULAY: "If any question arises 
as to the right of a trade union to act as a succes- 


sor, the Board . . .': this is succession by a 
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trade union, but not the other way around? 

MR. FINKELMAN: That is right. 

MR. MACAULAY: What is the incidence of 
these? How frequently are applications dealing with 
this matter brought before you? 

MR. FINKELMAN: We have had quite a few. 
I can't give you the figures offhand, but I can get 
you the figures. 

MR. MACAULAY: If you are to get us the 
figures of the number of applications, could you have 
them broken down in the same way as you have referred 
to them on page 20, namely, those who have given 
declarations where they have acquired them, and not 
acquired them? 

MR. FINKELMAN: i think there has been 
only one case where we have refused a declaration, 
and that was in connection with the provincial Hydro, 
where the Board came to the conclusion there was no 
change in the entity, and therefore no question of 
succession. Apart from that, I believe the declara- 
tion has been issued in every application. 

MR. MACAULAY: Do you normally order a 
vote? 

MR. FINKELMAN: No. We have ordered a 
vote in one case, 1 think, so far. 

MR. SPOONER: Is that legislation com- 
paratively new’ 


THE CHAIRMAN: 1956. 
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MR. FINKELMAN: This is 1956. 

THE CHAIRMAN: Is there anything else 
under that topic, gentlemen? 

Page 21, Unfair Practices? 

MR. MACAULAY: On page 23, under Unfair 
Practices -- and I know nothing about this, and I am 
simply asking a question -- "In furtherance of the 
principle of this provision, the Board may not certify 
any trade union if any employer has participated in 
its formation or administration or has contributed 
financial or Gther support to it.” What if the 
situation were reversed, where a union might have 
eontributed to a company? 

THE CHAIRMAN: Where what? 

MR. MACAULAY: Where a union might have 
contributed to an operation? 

THE CHAIRMAN: Is there any evidence that 
has ever taken place? 

MR. MACAULAY: I don't know. 

MR. FINKELMAN: It has happened in the 
United States where unions have rescued the employers. 

MR. WREN: That has happened in Winnipeg 
in the clothing trade. 

MR. FINKELMAN: I know in the United 
States it is not at all uncommon, where an employer 
is about to close his business for want of working 
capital that a union will make a loan to the employer, 


or where the employees will collectively make a loan. 
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THE CHAIRMAN: I suppose the question here 
is if it could happen here, is there any provision 
eovering 107? 

MR, FINKELMAN: There is no provision in 
the Act forbldding that. 

MR. MYERS: It has happened where the em- 
ployees take a reduction in pay, and it is treated as 
a loan, 

MR. MACAULAY: Well, it does not under 
the Act constitute an unfair practice? 

MR. FINKELMAN: No. 

MR. WREN: It is in a competitive field. 
It is, in the field of business competition, very 
desirable for one competitor to get his hand on some 
extra capital. 

MR. MACDONALD: I want to go back to 
page 22, to a sentence in the middle of the page. 

Mr queetion. 1s coing to involve policy, so 1 dentt 

know to whom I will direct it, but what is the thinking 
of the Government on this question of check-off? We 
have six jurisdictions in Canada where check-off is 
part of the legislation. What is the thinking of the 
Government on this issue as to why it should not be 
Dare Of the Act? 

HON. MR. DALEY: The thinking of the 
Government up to this time, as you probably know as 
well as I do, has been that check-off is considered 


to be something for the bargaining table, something 
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for negotiation. If you make check-off mandatory, 
you simply take away another item from the bargaining 
table. Often it is bargained off or bargained in 
for something else during the negotiations. The 
Government's thinking up to this time has been that, 
well, that is 2 fair thing to bargain for. 

MR. MACDONALD: Assuming we work on the 
assumption that unions are a desirable thing and 
should have some security, at least six other juris- 
dictions have acknowledged it is valid they should 
have check-off as part of the legislation. 

HON. MR. DALEY: Well, as of today the 
problem of the check-off is diminishing at quite a 
fast rate, but there is still a considerable portion 
of our industry who feel they should still have the 
right to give the check-off or not to give it. 

MR, MACDONALD: I have heard it said in 
some union circles that one of the reasons we haven't 
got it is because it is considered useful in con- 
ciliation to have this as another element of negotia- 
tion and bargaining. Is there any validity in that? 

MR. FINE: I would say no, Mr. Macdonald. 
Today the check-off does not bother us at all -- or, 
very rarely bothers us, except perhaps in one area, 

MR. MACDONALD: Well, if it is not, why 
tee tego BAcCrosancy -—=— 

MR. FINE: You asked me a question and I 


answered it to the best of my ability. 
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THE CHAIRMAN: A further question is out 
Ci-ormmen, Why should Mr. Fine be asked what the 
policy of the Government is? 


MR. MACDONALD: May I direct my question 


to the Minister. In southern Ontario -- apart 
from a few unions in the north -- this is not a bar- 
gaining instrument at all. Why should we be so 


stubborn to refuse to follow other jurisdictions? 
MR. JACKSON: Welt, Ls it right: 
MR. MACDONALD: Yes. 
MR, JACKSON: The other six are right? 


MTHE CHAIRMAN: That would be something 


for the Ontario Legislature to decide. That question 


is out of order and need not be answered. 

MR. JACKSON: Could I ask a question on 
page 22: do I understand that last part -- 

"  . . no person is deemed to have ceased 

to be an employee by reason only of his 
ceasing to work for his employer as the 
result of a lockout or strike or by reason 
only of his being dismissed by his employer 
contrary to the Act or to a collective agree- 
ment." 
In other words, am I right in assuming that if he is 
dismissed as a result of something that is con- 
trary to the Act or the agreement, he is not really 
dismissed? 


MR. FINKELMAN: He does not cease to be 
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an employee. Any rights he has under the Act as an 
employee remain with him. 

MR. JACKSON: Even thought he may be off 
the payroll? 

MR. FINKELMAN: Yes, as far as the employer 
is concerned. 

MR. YAREMKO: Further up the page: 
. . attempt at the place at which any em- 
ployeeyworks: §) to.) =e 
what does that mean? The place -- does that mean 
at his machine or within the confines of the company's 
grounds? 

MR. FINKELMAN: We have taken that to 
mean on the premises where he is actually engaged at 
work -- in the factory -- while he is at work. 

MR. YAREMKO: Would it be at his machine, 
or in the washroom --- 

THE CHAIRMAN: Any place on the premises. 

MR. FINKELMAN: We haven't tied it down. 
An employer is permitted to say no one shall can- 
vass for a union or against a union on his premises 
during working hours. 

MR. SPOONER: Within the boundaries of 
the factory? 

MR, FINKELMAN: Yes. That does not 
mean anyone who violates that is guilty of an 
offence for which he is punishable under the Act. 


MR. MYERS: He would be a trespasser? 
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MR. FINKELMAN: NO, 20°18 not 4&4 question 
of trespass. Take a case of John Doe working at 
his machine, and another employee comes over and 
starts saying, "Why don't you join the union”, or 
"Why should you join the union?" Or "Get out of the 
union", or something of that sort: in doing that the 
employee is in one sense exercising his rights under 
une Acc, or, Go pul I1t-anotner and more correct. way, 
if the employer were to discharge that person for 
wasting time, the employer might be charged with 
seeking, by threat of dismissal or by any other way, 
to cause an employee to refrain from exercising his 
rights under the Act. 

MR, WREN: So, lt has no etiect: 

MR. FINKELMAN: Well, just a moment. The 
purpose of Section 48(2) is to enable the employer 
to take disciplinary action in a proper case without 
being charged with an offence under Section 47. 

MR, METZLER: If you didn't have Section 
48(2), they could canvass or do anything they liked. 

MR, FINKELMAN: It is conceivable an 
employee might be charged under Section 47 for 
having canvassed during working hours on company 
premises, and, to avoid that, Section 48 exempts 
proper disciplinary action. 

MR. WREN: Theoretically, if an em- 
ployer issues such instructions that there is to 


be no soliciting for or against, where is the 
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representation to be made? Off the premises in off 
working hours? 

MR. FINKELMAN: Once he is through, or 
outside of working hours he is free to act, and any 
interference with him would constitute a violation 
under Section 47. 

MR. WREN: Yes, but where the employer 
has issued that instruction, then the employee must 
not take part in any organization activity during 
working hours? 

MR. METZLER: He is running the risk 
of being disciplined for doing so. 

MR, WREN: Are there many such orders 
issued? 

MR, FINKELMAN: I wouldn't know. 

MR. REAUME: I was wondering, inasmuch 
as a whole lot cf these questions are not actually 
in order -- most of them are out of order ~-- are we / 
going to leave all this business about voluntary 
check-off, or are we coming back to that? 

THE CHAIRMAN: What page is that? 

MR. REAUME: Page Oly 22 and. 23. 

THE CHAIRMAN: Well, that is the topic 
we are on. 

MR. REAUME: I was wondering if we ask 
a question, and it is out of order, is that the end 
oy agi wat 


THE CHAIRMAN: Oh, no. 
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MR. MACDONALD: Is it out of order to ask 
a policy question of the Minister?— 


THE CHAIRMAN: I think it is, yes. 


MR. MACDONALD: rete to whom do we direct 
policy questions? 

THE CHAIRMAN: I don't think you can ask 
anybody policy questions. 

MR. MACDONALD: Well, what is our function 
in this Committee? 

THE CHAIRMAN: Our function on this 
Committee is to decide the policy we think should re- 
late to the Labour Relations Act. 

MR. MACDONALD: Without any right to 
question the Minister on the thinking of the Government? 

THE CHAIRMAN: I don't think the Minister 
has any right to speak on behalf of the Government, 
unless he is so authorized or feels he is so em- 
powered, and he has not indicated to me he ts, We 
are not here to question the thinking of the Govern- 
ment. We are here to decide what we think is right 
or wrong about this Act, despite the thinking of the 
Government. 

MR. MACDONALD: When we get onto an issue 
which is controversial, your ruling comes down very 
quickly, but when it is not controversial it can go 
on sometimes for the best part of an hour. 

THE CHAIRMAN: If you are imputing to 


me imputations that are not proper I would ask you 
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to withdraw that statement. I have been very lenient 


with you and all the members, I made a ruling at the 





start that where a question of policy was concerned 


aS 


the question should not be answered. You have tried 


Beara ways to get around that ruling, and on each 
occasion I have made the ruling, and I am going to 
stick to it. If this Committee decides my ruling 
is wrong, they have the right to appeal. 

MR. MACDONALD: It seems to me the normal 
procedure in committees is that one of the most useful 
things is to elicit the experience of the Minister. 

THE CHAIRMAN: You are saying, "What is 
the thinking of the Government?" How the Minister 
can say in detail what is the thinking of the Govern- 
ment on any particular aspect of this Act without the 
members of the Government being here is more than I 
can understand. 

MR. MACDONALD: Is it within the terms of 
your ruling to ask the Minister what he thinks? 

THE CHAIRMAN: it is within the terms of 


my ruling that the Minister should not be asked to 





MR. MACDONALD: This is certainly a novel 
and severe restriction on the activities of the Com- 
mittee. 

MR. MACAULAY: I would appeal to the Com- 
mittee from the ruling of the Chairman that the Minis- 


ter may not be asked what he thinks. I appeal to 
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the Committee to overrule the Chairman to that extent, 
and I am going to vote against it. We have a Minister 
called here to give us the benefit of his advice, and 
not be able to ask him what he thinks. 

MR. MYERS: I think you can assume that 


the existing legislation reflects the Government think- 


ing. 

THE CHAIRMAN: Definitely. 

MR. MACDONALD: With all respect to Mr. 
Myers, that is nonsense, The reason this Committee 


has been set up is to review the existing legislation 
in the light of experience, and it is just conceivable 
the Government will have changed its thinking. 

MR. MYERS: The Government says, "We think 
as this Act is, and if you can tell us better, tell us." 

MR. MACDONALD: tf can think of a lot of the 
Standing Committees where the Minister indicated to us 
-- on the Standing Committee on Labour that he would 
have no objection. 

MR. MYERS: The Government must believe 
that the legislation it has passed is the legislation 
that they think is best. 

MR. MACDONALD: Fourteen years ago? 

MR. MYERS: They have been amending it 
every year. 

THE CHAIRMAN: Gentlemen, there is a 
motion by Mr. Macaulay to appeal my ruling. Has that 


motion been seconded? 
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MR. MACDONALD; Yes, seconded, 

THE CHAIRMAN: It is moved by Mr.Macaulay 
and seconded by Mr. Macdonald that the ruling of the 
Chair be appealed, and be reversed, I would take it. 
All those in favour of the motion? 

MR. YAREMKO: Well, just what is the 
motion? 

THE CHAIRMAN: Let us yave your motion, Mr. 
Macaulay. 

MR. MACAULAY: You gave a ruling that ae 
Minister could not express to this Committee what he 
thought about a given subject on which he was asked, 
and it is my opinion that the Minister should be able 


to express his opinion as to what he thinks in con- 


nection with the question which is asked. posses 


THE CHAIRMAN: And what is your motion? 
MR, MACAULAY: You have ruled he may not 


answer what he thinks, and I move that your decision 





be reversed and that he be permitted to answer what 


he thinks in relation to a question he is asked. 





THE CHAIRMAN: That is what you second, 
Mr. Macdonald? 

MR, MACDONALD: Yes, 

MR. YAREMKO: Mr. Chairman, isn't there a 
difference between the Minister indicating to us his 
opinions, as apart from us cross-examining him as to 
what the policy is or the reasons are for the policy? 


If the Minister, as in other committees, has indicated 
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to the committee that a certain section -- he has 
indicated not necessarily on a question, but volun- 
tarily indicated that his opinion might be such-and- 
such and that a particular section might be amended. 
That is different from cross-examining the Minister on 
what the policy is, and I agree with Mr. Myers that 
the policy is laid down in this book, and this 
Committee is sitting to decide whether this Committee 
will recommend to the Legislature, and in turn to the 
Government, that this policy should be changed. 

There are certain members on this Committee who have 
already, on the second day of this sitting, without 
having heard any of the evidence to be presented to 


this Committee, made up their minds that a certain 


sect.on should be deleted -- on the second day, 
without having heard anything more at all. I think 
entered 


we are here to learn as much as we can from whatever 
i a ct ee ee = : —E 


source we can. 








MR. MACDONALD: Hear, hear; that is why 
we want to question the Minister. 

MR. YAREMKO: If the Minister wants to 
give us the benefit of his advice, I think it is up 
to the Minister. 

MR. MACDONALD: But the Chairman has said 
he cannot give us his advice. 

THE CHAIRMAN: I have said nothing of 
the kind. 


MR. MACDONALD: You have stated we can't 
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put questions of policy to the Minister. 


e 


THE CHAIRMAN: You can't put a question of 


ree 


poste to the Minister. 

MR. YAREMKO;: Which means we are not per- 
mitted to cross-examine the Minister on the policy. 

THE CHAIRMAN: In any event, that is my 
ruling, and there is a motion before the Committee. 

MR. MACDONALD: That is just frustrating 
the whole progress of this Committee. 

THE CHAIRMAN: The progress of this Com- 
mittee will be frustrated by others, not by myself, 
Mr. Macdonald. 

MR. MACAULAY: since this is my motion, 

I didn't intend to put before the Committee an appeal 
from the Chairman on the question of asking the 
Minister government policy. I don't think the 
Minister is in a position to discuss government policy, 
but I do think that I or anybody else in this Com- 


mittee should be entitled to ask the Minister his 


—— eee ES 





opinion on a given subject or a given section, without 





oops — 


asking him what the government policy may be. 7 


attempted to ask Mr. Fine whether, in his opinion, 


and with his experience, can he suggest a way -- and 
he doesn't have to answer the question -- in which 
conciliation time could be shortened. I am not 


asking for government policy. I am not asking 
for-any policy. 


MR. MACDONALD: Harlier, Mr. Chairman, on 




























ay ae) : F 
wu | cai A ee ay ton wre 
PRAM ah sSeute ee 
\ a : sm *, . 
be os aN ne , 
he, pest sn 8 > dye Hea not + 
es EAE. ONE Meee Tr “ee vk i 
} ; ; ied De ee 
epee: Lan dhe aw utigom, dete 7 
ae 
; vooias Pe ae angers odd orthmaxs-eeons ot tortie 
yr al sith _2500 eta fi) SWAMALARD BEY) s 
Kd (ge . a Te 
; st on) oa seottod sbishe wks aggetty, bes Babin« 
aed cay eat a thd ‘ <M AM * a, 
abe yeinanisS eine Ho dioanaret, egouhe Gap. = 
=(HOtS hits Bore asermomngy “eng MAMAS A. it ; 
“bee Ek ' 9 Pee ay on Ft , 
. eh Nay te 
tery ton eredita vd doderteyat ‘het iiLbw oott Eni 7 
a ae ie ta ; es . ay y : 
vena iy ae nM 
i hit a an ts i iT; Ag 
- . me aul bets PR - ee 7 ow 
yhOr ion Yar at GAR) Se ; MATAR, AM, . Tan ae 
: a hidhlt, Mine eae By 
tesqus na os remy ond arctiod: Sug ed baie Pisbthy I 
wid atilss eo Notgaony aio ISG ca oo) Od ators os : 
mi. lind cee 2 nob i ~VOLL oa: vieaninineia pose bate 
AAR Lod Sremiteray eatin bo ai sis feog s oh ah nad aha ve 
rod eit Al Sas ¥be cider "to 1 tent, ee vOry x ae . . 
a! td Moot ant" ft: et oF bel Ese asd bitvoke eodednn | 
: "he 7 eee Lena ee) Pea ae son fener ee) 
as]: Sa ee > tog asvis vO sophdue osees! 8 10 M0 
i ; i ee ne them 4 en ee ernie ope et >; 
t ad, yoo ybt fog rinsineerove ace, seid eye salen i 
ar 
pa O.lgo eto ni yrerdttec said mall wh co beacnotia os 
ean 7 a 
rE, = anys 5 tasagie Mi 89 (g@OOe drag ste Ait bas 7 ia 
Ww Le ORO a pelberitip aria, ‘rowers oF ous tegen oa 
diy ine "a ‘haagtnon | ee | 
" aneies toa ima" ha seated 
. a ak ; 
PO a Tagg on ote 
my hs eee oe a 
Ls J : u 1 


301 


the discussion on Section 73, the Minister volunteered 
his opinion that on any occasion when a municipality 
was going to avail themselves of the right of Section 
78, that he advised against it. 


THE CHAIRMAN: Well, that is something 


that he has done. Now you are asking him what he 
thinks about something -- whether it should be so or 
not. 


MR. MACDONALD: But we are not permitted 
to pursue this and to find out beyond the flat state- 
ment of the Minister what his thinking is, as a guide 
to coming up with potential changes in the legislation. 
MR. MACAULAY: i don"t want to have a 
motion before the Committee which deals with government 
policy. 
THE CHAIRMAN: Well, that is the motion. 
MR, MACAULAY: Well, that was not my Co 
motion, because on the record, if we went back to it, 
you said this: "My ruling is that the Minister may 
not be asked what he thinks", and it was at that time 
¥ said; “Then I a@ppeal from the ruling’, and I 
appeal from the ruling on the grounds I think the 
Minister is entitled before this Committee to say 
what he thinks. 
THE CHAIRMAN: Well, I am now going to 
put the motion. 
MR. MACAULAY: Well, I am withdrawing it, 


as explained and advertised by my friend, 
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THE CHAIRMAN: I do not think you are free 
to withdraw it. 

MR. WREN: I would like to make an amend- 
ment to that motion. I would like to move in amend- 
ment that the Minister be permitted to express his 
thinking on certain subjects if he so gives his con- 
sent, if it is previously explained to him that it 
might be a matter of policy -- politics or policy. 

THE CHAIRMAN: I should think, as a matter 
of courtesy to the Minister, that if there is any 
question any member of this Committee desires the 
Minister to answer, that it should be submitted to 
ban in writing: 

MR. MACDONALD: Are we going to turn this 
into a panty-waist effort? 

THE CHAIRMAN: The only one who would 
make it a panty-waist effort would be yourself, be- 
cause you are inclined that way. 

MR. YAREMKO: I think this Committee is 
indebted to the relevant Minister for paying us the 
courtesy of sitting in on our sessions. There is 
nothing to have prevented the Minister from staying 
away from the sessions of the Committee, and no one 
would have had the nerve or audacity, nor would it 
have been proper, to have said that the Minister 
should have been here. I think the Minister has 
paid us the courtesy of staying with us and giving, 


if he desirés, an expression of opinion on the Act. 
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MR, REAUME: That is all we are asking for. 

MR. YAREMKO: There is a difference 
between the Minister volunteering to express an 
opinion, and cross-examining him on that. 

THE CHAIRMAN: it is now four o!felock, 
gentlemen, and this meeting will adjourn until eleven 


o'clock tomorrow morning. 


---The Committee adjourned at 4.00 p.m. until 


11.00 a.m., Wednesday, June 26th, 1957. 


Oe 7 








1a sniien ee 
= pers ; 


snes TA ‘A 6h wrstt™ ” — bi 
8 aserrqzn, ‘she cued 


re a mies 


ada sae mid a 


oolote sued w6a eh ot > 


= . 
vee eh c 7 a 
i ud o . 


_ 
[tdto smug Cl) 26 Becstiobbe eatitimne? HT-- 
Teed (m9) Saul nett itt) 


( an 


' 


og 


te iy " J 
BIN, Sh 
Hip hoa Sat 


De 


¢ 


4 “pe, tk 
abe ely 


Gy 
\ 








SPECIAL COMMITTEE ON LABOUR RELATIONS ACT 


Volume 3 


Wednesday, June 26, 1957 


34 
-, yl 
ait 375 7 
9 ; zl? 
her ts 
( Ag 
iy i) s 2) 


5 


yet 
MAP Yeahs 3) A 


+ j ti 
4 ae . 





JF/la 
/ 304 


LEGISLATIVE ASSEMBLY OF ONTARIO 


3 SELECT COMMITTEE ON LABOUR RELATIONS 


Committee Room No, 1, Parliament Buildings, 
Queen's Park 
Toronto Ontario 


Wednesday, 
dune 26; 1957 


JAMES A, MALONEY Chairman 


HAROLD PERKINS secretary 


MEMBERS PRESENT: G.E. Jackson 
Robert Macaulay 
Donald C. Morningstar 
Arthur J, Reaume 
H, Leslie Rowntree 
J. Wi, opooner 
Albevt Wren 
John Yaremko 


APPEARANCES : 

Hon. Chas Daley Minister of Labour 

Mri J.B. Metzier Deputy Minister of 
Labour 

Mr, Louis Fine Chief Conciliation 
Officer 

Mr. J. Finkelman Chairman, Labour 


Relations Board 


Mr. H.A. Logan 


2) 















| ers Man poses 1. nom eee Me 


canon la eae gr wot maar Hh sah a 
- AT A VaeslGy yy" r i ay 
alT GUC atonol:, 


. 
| 5 rl - 


: a 





’ Re ofil 4 i. yy j : 
jai .oS ain 
vA tbe . 2 x 
ce th ag a > 
ink 
ies aaa a pa i 
UP pears $% ie Faby An ae ey mal 

na : 7 


CTas othe . CW EARS . ; ROT AR 


Plots Rea 
: cathe hae 4, ce, 1 } 7 
f\ 


rm ee me 


cae Eee pit a, papa sta 


2 ley 
5 
Vsivencm Casdan eee” 


ve a rhe yi pal bye! D> | * ~ ab Ay ou i Tr : ‘ 
ah “ag Pais s B i> "L im 
Aire ort mye ree yey ae re tan “2 
Eis Ry anerie 
Src S orworl- OF tes L | i suey > i Sai 
* | i + i - . 
May wae + 2 3 “ 2s 
yo Sag ‘i; 7 phi a 
a y yh ri fares Tt, 4 Fis ee Gale ce $e 
ye £oR i 7 i au Crk 
7 427 
ea 
- he = 
a ~ aie? 
- im 
of 1] 1 7 7 
a if MAE Uy : 9 ; 
: ye a oe te os : ' 
vy 2», ° a r is 7 - oe 7 
; aod ed To tehereD apes Fags. -omt ; 
“<_) = x Pe > - 
7 : ; - 
varas ie — in f ! / ;. sf y 4h S a 
ae PO SRY LEE Wee sid TaAT. 4-04 Uae wide - 
. _ Pe ey Wd ot 7 Pah? ie rod Ee eee 
rom ss BP ia ee : 






wideliioned Yes), 
ae SEO vio 






Lae), Hhiustied pe oe 
. rai ot ern ltatan, ° @ Mae 
- 






bale 





305 


THE CHAIRMAN: Gentlemen, I am sorry about 
the delay in starting this meeting but the subcommittee 
were meeting with Mr. Lewis and the reporters concern- 
ing the matter of supplying additional copies of the 
transcript. Is that Committee to give that report 
now? 

MR. YAREMKO: Yes, The Committee of the 
Labour Relations Act recommend the proper authority 
for the distribution of the Hansard of the proceed- 
ings of the Committee be made available to the public; 
of which, in the number of 80 copies, to the office 
of the Clerk of the Assembly; 2@ copies to the 
Press Gallery; 2 copies to the Legislative Library; 
leopy to the office of the Prime Minister; 1 copy 
each to the various Party Officers; 1 copy to the 
Speaker's office: 1 copy to the Clerk's office; 1 
copy to the Provincial Archivist and the remainder 
to be distributed by the Clerk of the House with 
preference being given to those submitting briefs 
to the Committee. 

THE CHAIRMAN: Have you arrived at a 
fisure?s 

MR. YAPEMKO: 80, I think, sir. 

THE CHAIRMAN: With the reporters? 

MR. YAREMKO: Yes, that figure has been 
arrived at and it will be the contract we entered 
into. We are making recommendations that the 


Hansard Reporters --- 
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THE CHAIRMAN: Would you mind telling the 
Committee the price? 

MR. YAREMKO: Three and a half cents 
per page. 

MR. ROWNTRE&S That is a good price, 

THE CHAIRMAN: As a Committee, I think we 
have authority to deal with the report and to decide 
on it if you care to put that an the form of a 
motion, 

MR, YAREMKO: I move the report of the 
Committee be adopted. 

MR. MACAULAY: I second that motion. 

MR. ROWNTREE; Is three and a half cents 
the total cost or is it ten cents and the Committee 
picks Up the difference? 

THE CHAIRMAN: The Committee is picking up 
no difference. 

MR. YAREMKO: If the recommendation of the 
Committee is adopted by the proper authority, then 
these will be made available free of charge. 

THE CHAIRMAN: That is my understanding. 
You have made a provision that the officials of the 
Department of Labour are to be provided with copies. 

MR. WREN: Is that not in the original 
20? 

THE CHAIRMAN: How many would the 
Department need? 
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THE CHAIRMAN: At least four and perhaps you 


had better make it five? 

MR, JACKSON: Is that not covered in the 
original eOr 

MR. WREN: This is dealing with the 80. 

THE CHAIRMAN: It has been moved by Mr. 
Yaremko and seconded Mr. Macaulay that the report of 
the subcommittee be adopted. Is there any discussion? 
All in favour of the report? I declare the report 
adopted unanimously. 

MR. YAREMKO: Following up the report of 
the Committee, the Committee also wants to suggest to 
the Committee as a whole that those presenting briefs 
be requested to supply briefs in the number of 100 
copies which we felt would not work a hardship on 
those presenting briefs as invariably, if they are 
going to mimeograph 20, they can easily mimeograph 
100 copies and that the briefs presented be not 
included in Hansard transcript of the reports. In 
that way, the cost of the whole proceedings will be 
minimized. In other words, a copy of the proceedings 
plus the briefs to be presented will be delivered to 
the. pueUuLe . 

THE CHAIRMAN: That is the secretary is to 
instruct anyone presenting briefs they must ao 2O. un 
the number of 100 copies. 

MR. YAREMKO: With the suggestion also 


included that if the making of 100 copies would work 


























~ ee @ 
ia 
| : : ; re as, i ee =) 
Of Ga? ihe gipseeeby ae elit, cgi «3%, ol 


od ee | evan) eie8 can Js + AMA RED) BRT ~ | = 


iat sa Jey Y volo 1a ot Seonosen bas ona 
Aitew4 Oe SA ie St ‘wae ND Ppt re) #30 3hnn6 oda ce : 


oe os 
. a PP si ou a 
he Set 7 i: ee ie 


MIgIs O07 oblong F. Sieroges wid ms wove mt ELA’ a: 


Shape ae Pe 


oe on ee ee Stubonbesiour Cees 


_ Be S 
Get 

ere tae ; 

i 


ogee. of ov garetts «1 ee ioe 
2G ace . 2 dena 


A e, 
hate “ a pa 


gw < 14 dames addy 20022 kno, od 
a cs ee) s - 

See A ab erie: ill “a Bee r? & truly 2 re rei ie Aged. aS ~ 
mth 


hes oe sae % J i nie a s9L7O ¥ Ber de” ae ‘hovesupes od. 


20 2.2) enhatto na eae 
nee A ee, Vi Sluse slay Sie “ttt nuhyoe 7 Ps 
ie? ph tor TERE By at 7 of gatsusdonn, Secs Pn 
eon Le ae Ge YOns, * sqwtnositnt on antey : 
ac uae eeniraty, oT nod oa" gag ene solgos obe ; 


ro ee 


CR weg de 2h. bette lanes bameiiit) ra Dopo 


p= 


td faulbusond. efode ane tc’ roo ede ew awit 
* B: Guay : 
eDeo cog Oy: a aoe Big BUST ‘thse ar - oa 7 


andy Ahad oft ger, nero od co i ond yes 
e A a re m is - + - 


‘+. CRawIesg pis, at tate +H 
- a : 


il diy ee diay gat are 


308 
a hardship or present difficulties to those present- 
ing the brief, that a smaller number would be 
acceptable as long as they have sufficient probe 
the members of the Committee. 

THE CHAIRMAN: Thank you very much, 
gentlemen. Now, at adjournment yesterday, we were 
dealing with the motion of Mr. Macaulay and an 
amendment by Mr. Wren. 

MR. MACAULAY: Mr. Chairman, yesterday 
afternoon I madea motion for the consideration of 
the Committee and when I had finished making my 
motion, my friend, Mr. Macdonald, then interpreted it 
to the Committee, and it appeared to me that the 
motion ended up being something I had not moved at 
all and it occurred to me even more so because my 
friend, Mr. Wren, then moved an amendment to my 
motion which was inherent in my motion to start with. 
Therefore, I have written it out so there can be no 
doubt as to what my motion is, the phraseology of 
it, and it deals with two aspects, as I tried to 
indicate yesterday. I understand the rules of the 
legislature to be that no question of government 
policy can be put to a Minister. That being so, I 
think, as I said yesterday, no government policy or 
questions airected towards government policy should 
be put to a Givil servant or a Minister appearing 
before the Committee. As Mr. Myers, I think rightly, 


indicated the Act itself is the government's policy. 
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However, I did feel, with respect, that the Chairman 
was wrong in saying that questions should not be put 
to a witness with reference to his own experience 

in the matter, and therefore, at least I take that to 
be his ruling, because I feel that the gentlemen 
before us who have appeared -- Mr, Daley, Mr. Fine, 
Professor Finkelman and Mr, Metzler are leaders in 
their field and have a great deal to offer us as a 
result of their personal experience and I, frankly, 
would like to hear it. 


I move, therefore, and this is the motion 





I put yesterday -- I move that this Committee be 


permitted to ask questions directed towards the 





experience of any witness as to any matters within 
i a 5 El ET 


the ee gale of reference of this Committee ne that 


— — 





such questions may not seek to. obtain from such 





be a eee I will give it to you, Mr. 
Chairman, and I do not want anybody misinterpreting 
what I have.said. 

THE CHAIRMAN: Gentlemen, my ruling yester- 
day was directed towards the suggestion that any 
witness should be asked as to government policy and 
also that any witness of the Department shauld be 
asked as to his opinion as to certain sections of 
the Actor any sectlon-of the Act. and 1 feel that the 
ruling I made, which was a ruling on the motion as 


I interpreted it to be, was the correct one and I 
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still feel that that is so. This motion that Mr. 


Macaulay has just made, which he states is the 
motion he moved yesterday, certainly required no 
appeal from the ruling of the chair and is a motion 
I am quite prepared to put to this Committee, 

MR. MACDONALD: Would you please read it 
again? 

MR, MACAULAY: I move this Committee be 
permitted to ask questions directed towards the 
experience of any witness as to any matters within 
the terms of reference of this Committee, saving that 
such questions may not seek to obtain from such a 
witness what he understands to have been or now to 
be government policy. 

MR. WREN: Mr, Chairman, the motion 
yesterday was clearly an appeal from the ruling 
of the chair. This indicates, in effect, the appeal [ 
from the ruling of the chair be withdrawn and I do 
not think we should discuss it any more. 

THE CHAIRMAN: Mr. Macaulay, is it my 
understanding you are in agreement with the ruling 
and no questions should be asked as to the government's 
policy or the opinion of the Department officials as 
to any section of the Act, 

MR. MACAULAY: I am, to the extent that 
I understand the ruling. For instance, when I 
asked as I did Mr. Fine, whether from his experience 


he can indicate any ways by which conciliation 
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MR. WREN: You were discussing the refusal 
or the indication of the refusal of the Chair to permit 
an answer from the Minister. 

MR. MACAULAY: I pointed out when I made 
my motion that very example. 

MR. WREN: It is clearly understood that 
civil servants are not to answer questions of a 
policy and I do not think any member of the Committee 
thinks otherwise. 

MR. YAREMKO: There was one member of the 
Committee that thought so. 

MR. MACAULAY: I tried to make my point 
clear and obviously it was misunderstood or Mr. Wren 
would not have moved the amendment. 

MR. WREN: I understood your motion to be 
an appeal from the ruling of the chair that the 
Minister would not be permitted to state government 
policy. 


MR. MACAULAY. No, I was appealing the 





opinion, encompassed the fact that you could not ask 


a question of the Minister as to his experience or 


recreate anor tena nn ae 





opinion or something. I cannot remember exactly 
Lee aie Sea ee 
the phraseology. It was that part I was disturbed 
about, not the question of government policy, the 


rules of the House are clear on that point. It was 


as to the question of opinion and experience I was 
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MR. REAUME: If we ask the question of 
any of the civil servants, the Minister or any of 
them, and they do not want to answer the question, 
you can feel quite certain they will not answer. 

I do not see the reason for all this argument. I 
think it can well stand that if, in the opinion of 
the Minister, he does not want to answer a question 
concerning government policy, he will not answer it. 

THE CHAIRMAN: It goes a little further, 
Mr. Reaume. The chair has ruled the witnesses may 
not be asked questions as to what the government 
policy is or as to what the personal opinion of the 
department official might be. Do I understand, Mr. 
Macaulay, from those views, your desire now to 
withdraw your motion? 

MR. MACAULAY: That is the motion I put? 

THE CHAIRMAN: Your motion to appeal from 
the ruling of the chair which is on the record. 

MR. MACAULAY: I take that to be the 
appeal from the ruling as I understood, sir, the 
ruling to be. 

THE CHAIRMAN: I did not make any such 
ruling. 

MR. MORNINGSTAR: I think there should be 
some clarification of this motion. There was some 
misunderstanding yesterday as’ Mr. Yaremko pointed 


out. It is something else that needs guidance. 
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MR. MACDONALD: Mr.Chairman, if I might 
just say a few words: I do not know exactly what 
this resolution means. As far as I am concerned it 
is a different thing than what we were discussing 
yesterday. It has been suggested I had misinterpreted 
what was said yesterday. I think what was said 
yesterday was very clear and I do not think I have 
misinterpreted it at all. Earlier in the day what, 
in effect, were policy questions were put to esi igaial! 
servants and, let me emphasize quite rightly, the 
civil servants said they should not be asked to 
comment on what was essentially a policy question. 
It is within their rights to do that and I think it 
was sound judgment and I do not think civil servants 
should be put in that position. I thought the ruling 
was whether or not we can put a question to the 
Minister even though his response is that it is 
government policy and the only issue involved here 
is should we ask what is the government policy or 
should we ask what the Minister's view is? 

THE CHAIRMAN: The way you put it was 
the Minister's thinking. 

MR. MACDONALD: The Minister's thinking or 
the Minister's view. 

Tue CHAIRMAN: And I ruled that question 
should not be asked. 

MR. MACDONALD: My point was: Surely 


if the Minister has been the top policy custodian 
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for those departments for a period of 13 years or 
11 years or whatever it is, he has gained certain 
experience and come to certain conclusions and his 
conclusions will be an important guide for us in 

a revision of the Act and if there is no likely 
revision of the eee why was this set up? 

THE CHAIRMAN: That is the very purpose; _ 
if it requires a revision of the Act, we are the 
ones to do so and in doing so, we are not concerned 
with the opinion of any person. ey 

MR. MACDONALD: In other words, you 
exclude the experience of the person who has been in 
a position to gather the greatest experience. 

THE CHAIRMAN: You are distorting it again, 
Mr. Macdonald, as you are so prone to do, What you 
were trying to find out in the first instance, and 
the record will bear me out, is what is the govern- 
ment policy and when I ruled that out, what do you 
think is the Minister's thinking? I ruled you could 
not ask that. 

MR. MACDONALD: The Minister, two or three 
times during the day, had expressed his own view. 
Was he out of order? 

THE CHAIRMAN: As to certain things that 
had followed. 

MR. MACDONALD: No, as to views. He 
stated as to section 78 that it had been his advice 
to the municipalities they should not avail them- 


selves of the power invoked by section 78, That 
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was clearly an indication of the Minister's thinking 
on this controversial point and it seems to me it 
should not be changed and that we should have the 
right to put a question to the Minister in the light 
of his views in regard to the operation of his Act. 

THE CHAIRMAN: I suggest it is quite 
proper to ask the Minister what his experience has 
been but not what recommendations he has to make. 

I do not think he should be put in that position 
because it does ultimately involve government 
policy. 

MR. MACDONALD: If he gives clear exposition 
of what his experience has been, by implication,it 
would be clear what he would suggest in the way of 
a change. 

THE CHAIRMAN: I do not think there is any 
desire on the part of the chair to prevent him saying 
so nor did the chair so rule. 

HON. MR. DALEY: Mr. Chairman, 
gentlemen, I feel the position in which I have been 
placed is becoming rather embarrassing. 

MR. MACDONALD: I agree, very much so. 

HON. MR. DALEY: I am here voluntarily; 
I have not been subpoenaed. I am here because I am 
the head of the Department. With the assistance 
and the advice and the guidance of my colleagues in 
the making of government policy, you will see va etcays 


many times in the making of that policy, I have to 
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differ with my colleagues and as I said in my opening 
remarks, eventually I have to make a decision. I 

am here because I am deeply interested in the develop- 
ment. If there is a way to amend and improve this 
Act, that is what I want to know and I want to be 
sure something is not done that might create a 
disruption to make the road even more difficult than 
it is to travel. Along that line, I brought my 

three top men; my Deputy Minister, Professor 
Finkelman, and Mr. Fine. I instructed them as soon 
as this Committee was formed, to compile anything 
that would be of interest to this Committee. I want 
you to know that in my opinion we have nothing to 
hide. Everything, as far as I am concerned, can be 
right in the open as regards to the administration of 
the Labour Relations Act. As long as you remember 
that these gentlemen here are not policy makers; 

they are administrators and there are certain 
questions as to what they might think that I feel should 
not be asked of them and that they should not be 
expected to answer, They administer the Act as the 


government has approved. As far as I am personally 


—— 





concerned, without being a member of the Committee, 





I want to be as far as is considered right, a part 





of that Committee. If someone asked me a question 
cece a 


Oe as 


that I did not want to answer, Ido not feel I should 


have to answer, but if there is discussion I feel 


as head of this Department I should be allowed to 
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take some part in it. As these meetings go on, this 
is the formative portion of the session, but later 
you will get down to a point where you are actually 
going to do something definite and concrete, I 


would not like to be in a position where I cannot 








even say a word on these things whether I am 


— om Te 


opposed or in favour. I would like to be considered 


more of a freelance to give any guidance that I can 
to the Committee without eee of order because 
as long as I remain here and no doubt the meeting 
will goon indefinitely, and I do not want to be 


absolutely tongue-tied in these things. However, 


there are questions, that Ppeeennena it is the 
policy of government or something which in my dis- 
eretion I do not feel I should answer, 1 will not 
answer. 

I will just close the few remarks by 
saying in my original announcement before this 
Committee I made it clear that my department would 
offer every co-operation to this Committee and that 
is the way it is as of now. 

MR. MACDONALD: Mr. Chairman, I have 


absolutely no criticism or objection at all to 
cme aah ine era nel nag ses Ot emai hs 





what the Minister has just stated and my under- 





standing yesterday that your ruling was that we 





could not ask questions of the Minister as to 


thinking at all. 
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THE CHAIRMAN: I do not think you can. If 


oe] 





the Minister wants to volunteer a statement, and 
each time he indicated he wanted to say something Il 
have called on him ---. 

MR. YAREMKO: Mr. Macaulay has used two 
words in his motion; as to the asking of questions 
of experience and as tothe asking of questions of 
policy. All themembers of this Committee have 
been here sufficiently long that in our minds we 
know to a fairly good degree what a question of 
policy is, With reference to experience, any 
question should be asked by any membercf the 
Committee, but I do not think that the Minister 
should be in a position of having a question put and 
being forced into a position of saying, I cannot 
answer that question because it is a question of 
policy." I think the members of this Committee from 
their experience know what a question of policy is 
and that motion should be voted upon in order to set 
a pattern that the members will refrain deliberately 
from asking questions with reference to policy just 
to have a refusal by the Minister or by any of his 
staff on the record. I think we should refrain 
from even asking those questions, to the best of 
our ability. It may be we may not be able to draw 
a fine line, but there are certain questions which 
were asked yesterday of both the administrators 
and the Minister which I thought clearly had to 


do with reference to policy. I think we should 
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vote on the motion in the way of an appeal from 
your decision yesterday because not only was there 
misinterpretation of your ruling but of Mr. 
Macaulay's motion and the amendment; I think we 
should vote on that motion just to set the pattern 
of the type of questioning this Committee will do 
with reference to the administrators. 

MR. JACKSON: At no time yesterday did 
I think Mr. Macaulay was questioning your ruling on 
the right to ask any members of the government 
department questions of policy. If it went one 
step beyond that, and it came down to a misinterpreta- 
tion of his motion I would just add my feelings to 
Mr. Yaremko's that the motion in front of you, if 
that is the motion that has been put, bevoted on so 
that the air is cleared and we know exactly where 
we are going. 

MR. MACDONALD: I think Mr. Yaremko has 
Clarified it and I just want to express my dis- i 
agreement. I think this Committee should be free 
to ask questions of the Minister and the Minister 
should be free, and he has so indicated this morning, 
should be free to decline, 

THE CHAIRMAN: I have already ruled and I~ 
am going to stick to that. If you are going to put 
a question which you know is a loaded question as 
to policy, I am not going to permit the Minister 


to answer. 
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MR. MACDONALD: Things to do with a 
controversial issue in terms of any potential amend- 
ments or possible amendments to the Labour Relations 
Rev =-~=, 

GENERAL RESPONSE: No, no, no. 

THE CHAIRMAN: That is nonsense. 

MR. MACDONALD: I do not think this 
Committee should be strictly held down. The 
Minister has said he wants to be a freelance. 

THE CHAIRMAN: You have heard my ruling 
with reference to the motion made yesterday by Mr. 
Macaulay. Do I take it, Mr. Macaulay, you want to 
withdraw that motion and put this one? 

MR. MACAULAY: Yes, because that is what I 
put yesterday. 

THE CHAIRMAN: Does it meet with your 
approval, Mr. Macdonald? 

MR. MACDONALD: It does not meet with my 
Bpproval DUG =-=. 

THE CHAIRMAN: I rule Mr. Macaulay's 
motion of yesterday, as you understood it andas I 
understood it has been withdrawn and therefore rule 
there is no amendment. 

MR. REAUME: Could I add something to 
that: I think if we are going to operate here every 
day with the thought in our minds of trying to ask 


questions for the purpose of putting somebody on 
[a ae ea 





the svot then we are just going to be going around 
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in circles all the time. 

THE CHAIRMAN: And that is the way we are 
going to ruin this Committee? 

MR. MACDONALD: I have no intention of 
asking questions with that purpose in mind. 

MR, WREN: In the meantime, it is costing 
the people $84 an hour, so let us get on with it. 

THE CHAIRMAN: I now put Mr. Macaulay's 
motion, seconded by Mr. Yaremko: I move this 
Committee be permitted to ask questions directed 
towards the experience of any witness as to any 
matters within the terms of reference of this 
Committee saving any such questions may not seek to 
obtain from such witness what he understands to have 
been or now to be government policy. Are you ready 
ror the question? All those in favour of the 
motion; Contrary, if any? 

The motion was carried by a vote of all 
with the exception of Mr. Macdonald who votes in 
the negative. 

THE CHAIRMAN: We will now deal with that 
portion of the summary of the Labour Relations 
Act having to do with unfair practices. 

THE HON. MR. DALEY: At this stage could 
I introduce something I think is of public concern? 
You can rule against it immediately after I start, 
Mr, Chairman, if you so desire. I would like to 


bring this before the Committee because the 





ere. Oat Sdriadensbas si deci aoc) fw iMoire ee ye: 
i 













th. ae she v0 85 ai iM oi Fail se i ig 
o wating ak, tur wor a * att ae 
ats gro a : Saal bSbroven “seo . 
os sos Be: wes eoup dae bianaito bide cr es " 
on S 





‘Ye od 88 peviatiy wie, $5 ie Cmca onthe 


t 
Sash Ss te (bw 


ioe 
and to pnneLe eM to ease Ret, one. 


a: oes TON Com 2 vous pina "ein hyn arbvab aad ber 


ee 


clset gov a sQotfog sania ay! ‘et: at woa 0 steed 


4 ia Bi 
ofd to awowull, mk Jalon 4A “tookesawp el a 
| ‘i Yul Soa ibang by 


Al oh 7 
AAs % , etov 5, %e he vised ‘aay ‘este eat) ef ¥ ek 











Sp : mar 
fi Sif fo oo bisacboelt va 36 holituana oud van wee 4 


Bay ae Mts 39 ie, a v- A ot oe he “4 
i raf MINTS its ‘a cette 


i . 
hg rane . 
an We ay 5 i 


bfyoo. esate. cise 


"3 af a 






Pitt ride Ob Edue 





jee 


newspapers carried a story about the remuneration of 
the conciliation officer and the chairmen of the 
various boards and I would like ‘to bring this before 
you because I feel that is one phase of the 
activities of the Department of Labour that might 
well come under the purview of this Committee. Now 
it was stated in the paper by a Mr. Gus Harris that 
he had submitted a bill which he considered proper 
of $25 and the board paid $65 and he has now 
returned his cheque for $65. 

THE CHAIRMAN: ‘'Daléy Bread". 

HON. MR. DALEY: There is a very good pun 
in there "Our Daley Bread". I thought that was 
rather clever. Some time ago there was considerable 
discussion about a certain judge who was presumed to 
have overcharged for his services as chairman of 
the board. The Federal Government took this matter 
up with us and they, in their widsom, decided the 
rate of pay for a chairman would be $60 a day plus 
his travelling expenses. We here in Ontario maintained 
the amounts we were paying but there was considerable 
dissatisfaction and inability to get chairmen because 
they were paid much less than another chairman 
doing practically the same work so we agreed to pay 
the chairmen of these boards $60 a day and this has 
been done for some considerable time. Board members 
get $20 a day for every day of the hearing. In 


addition, they are allowed $5 to meet and endeavour 
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to select the chairmen themselves. That is all 
in the statute. In addition, they are allowed 
$20 a day to a maximum of two days to preserve their 
report, Now, I have here before me a bill submitted 
to my Department which is entirely in accord with 
the statute: Engaged re selection of chairman $5; 
Engaged at board hearing one day $20; Engaged one 
day, April 20, regarding report $20; Engaged 
April 22, regarding report $20; a total of $65. ~ 
Now that is quite in accord with the statutes, We 
have no way of telling whether it takes an hour or 
two days to make the report but the statutes allow 
two days at $20 a day. This bill which I have here 
was submitted by this man Gus Harris and signed by 
him for $65 as it is in accord with the statutes. 

MR. MACAULAY: You mean he submitted the 
bill? 

HON. MR. DALEY: He submitted the bill 
and signed it. 

MR. MACAULAY: And then when you sent 
him the cheque, he sent it back? 

HON. MR. DALEY: And now he is going into 
the newspapers. 

THE CHAIRMAN: Nobody pays too much 
attention to Harris but the Toronto Star. 

HON. MR. DALEY: And above his signature 
are the words "I certify that the above account is 


correct and just in all respects". There is the 
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Bia, there is the amount, and there is his signature. 
It came to our department and we, in the normal way, 
proceeded to send out a cheque. He has now returned 
the cheque saying the hearing only lasted one day 
and he is only entitled to $25 and has returned the 
$65 cheque and requested that we pay him $25. 

MR. MACAULAY: Then his bill would come 
close toleing fraud. If he is entitled to one day, 
why did he put in for three days? 

MR. WREN: Who prepared his bill? 

HON. MR. DALEY: There is his signature 
right on the bill which has been submitted to the 
accounts department; they approved it and mailed out 
tne cheque. 

MR. JACKSON: Sue him for fraud, 

HON. MR. DALEY: The bills are here, all 
signed, all in accord with the regulations and they 
have been paid. Now this man chooses to behave in 
this way: I do not whether he thought he was going 
to get some cheap publicity or embarrass somebody; 
he makes these statements in last night's press. 
Yesterday morning I spent a good deal of time getting 
this data together because it does not come to me, itv 
goes to the accounting department, and I madea statement 
to three different members of the press giving them the 
actmal facts so they could put it in the paper but 
they never mentioned anything about the correction. 


THE CHAIRMAN: That is the usual way. 
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HON. MR. DALEY: I raise this because I 
feel’ it 1s important. Of course there is eee ten 
at times. Our checkers review these accounts. There 
is so much élowed for travel by rail; so much 
allowed for travel by car, 10¢ a mile, and sometimes 
the amount for mileage exceeds 10¢ and we check with 
them an change it and the orly criticism we have 
ever got from these people is that we do not pay enough. 

MR. MACAULAY: What dates are his bill? 

HON. MR. DALEY: June 5th. 

MR. MACAULAY: So the date of his bill 
precedes the date of the cheque. 

HON, MR. DALEY: The cheque is June 18th. 

MR, YAREMKO : Is there any indication 
when he may have received the cheque? 

HON. MR. DALEY: It was issued June 18th. 

MR. YAREMKO: And the announcement was made 
to the press on June 25th, yesterday. 

MR. MACAULAY: You received nothing in the 
interval before the issuance of the cheque from Mr. 
Harris to point out he wanted that reduced? 

HON, MR. DALEY: No, it just came out of 
the blue sky yesterday morning. 

MR. MACAULAY: If his bill had said one day 
preparing the .report, you would have paid him what 
his bill stated to be true? 


HON. MR. DALEY: That is right. 
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MR. MACAULAY: So you relied on his 

bill in issuing the cheque? 

HON. MR. DALEY: That is what we have to 
do. We cannot police these fellows to see if it 
takes them three days or more but they are only 
allowed two days at that rate. 

MR. REAUME: If the man is finding fault 
with the fact that he is being overpaid, perhaps 
we ought to have him up here; he might be able to 
give us some help as to how we may be able to cut 
down these costs. Is there a possibility that we 
would have him up here at one of the hearings? 

THE CHAIRMAN: I do not think you would 
be interested, 

MR, YAREMKO: That question is a pertinent 
one; I was hoping during the course of the meetings 
of this Committee, that the Committee could go into 
the question of the staff of the Department, the 
conciliation section, the appointment of a chairman, 
remuneration, all with one thought in mind of trying 
to assist the Department and also in forming the 
statute and regulations that not only they be as 
good as passible but with the hopes of getting the 
best men in the province, both on behalf of labour 
and management, to carry out the Act. We can have 
the best Act in the world and unless we have a 
fully competent staff, well-paid, the purpose and 


the regulations of the Act will not be carried out. 
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THE CHAIRMAN: That is possible, and no 
doubt we will have representation. 

HON. MR. DALEY: I thought sometime during 
your discussion you might discuss the question of 
remuneration. Now, I thought sometime during 
your discussion you might discuss the question of 
remuneration, Now, coming back to Mr. Harris, there 
are his facts, there is his bill, there is his 
statement all in accordance with the regulations, 

MR. YAREMKO: And at that time, Mr. 

Harris might wish to appear before counsel and give 
his own information. 

MR. MACDONALD: A moment ago there was 
a high- Rate enunciation by Mr. Reaume that we 
should not ask questions to put the Minister on 
the spot and then within a period of ten minutes 
he follows up with the suggestion that someone should 
be brought in to be put on the spot. 

MR. REAUME: No, for his advice. 

MR. MACDONALD: It is precisely the same 
category as asking the Minister questions to get 
his advice as to getting this information. 

MR. MORNINGSTAR: Mr. Chairman, I am 
pleased the Minister brought this up because I 
heard a lot of talk about it. 

THE CHAIRMAN: I have no doubt the 
press will give this statement the same publicity. 


We will now deal with the portion of 
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the summary of the Labour Relations Act having to 


do with unfair practice. 





Catt 
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Iw/iz THE CHAIRMAN: We had gone as far as page 
26 on Unfair Practices, I understand, when we adjourned 
yesterday ... The Secretary advises me that we had 
only gone so far as page 23. 

MR. MACAULAY: On page 24, Mr. Chairman, 
there is the statement: 
"The Act,by implication, makes unlawful the 
forganizational strike’; . . ” 

| I don't want to involve us again in a discussion of 

policy, but if the Act only makes it “by implication" 

I am wondering if, later on, the Committee shouldn't 

consider whether something should be included in the 

Act so that it was more by way of explicit defini- 

tion than by way of implication. 

MR.FINKELMAN: The language, Mr. Chairmn, 


is clear and has been so nterpreted by the Board on all 





occasions. 

The reason that the summary states "by 
implication" is that the organizational strike -- 
what is described as an organizational strike -- is a 
rather complicated proposition. If you are going 
to define all the circumstances in which a strike is 
forbidden seriatim youare going to get gaps, whereas 
the general provision in Section 49 is as wide as 
it can possibly be. Section 49(1) forbids a strike 
during the lifetime of an agreement. Section 49(2) 
spells out all of the circumstances during which a 


strike cannot take place. It doesn't state 
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specifically that the organizational strike is outlawed, 
but the wording is wide enough to cover that implica- 
tion; and if you are going to begin to spell them out 
you are going to have to consider all the circum- 
stances. 

MR. MACAULAY: Are these commong? Are 
organizational strikes as referred to here a common 
occurrence? 

MR, FINKELMAN: We would only be aware of 
them in the cases where an application was brought 
berore the Board to deal with such: a2 situation. There 
may be other organizational strikes take place of which 
the Board is not aware. 

My answer would be that the organizational 
strike is very rare in Ontario. 

MR, MACAULAY: There are not, therefore, 
any applications likely to be brought before you? 

MR, FINKELMAN: No. There are some 
instances in the building trade, but, generally speak- 
ing, the organizational strike is, and has been, a 
rarity in Ontario since 1943. 

MR. ROWNTREE: There were two within the 
last ten days in Toronto, coming under this category. 

I must say that they appear to be in the jurisdiction 
of the Federal department; but they do exist. 

MR, FINKELMAN: would peeing out, tir: 
Chairman, that the Ontario Board and this legislation 


is coneerned only with matters which fall within the 
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Sed! 
jurisdiction of the province. 

MR. MACDONALD: May I ask tnis question: 
Am I correct in defining, in my understanding, that 
an organizational strike is a strike which a group of 
workers decide to take action in an effort to get 
certification of a union? 

MR. FINKELMAN: I would say as an alter- 
native to certification. 

MR. MACDONALD: As an alternative to 
certification? 

MR, FINKELMAN: Yes; they would have the 
right to apply to the Board to be certified. Instead 
of taking it to court, as indicated by the legislation, 
they resort to direct action. 

MR. MACDONALD: My point is this -- and I 
hope I am here dealing completely with experience and 
not with policy -- if you have a group of workers who 
proceed so far as they can in seeking certification -- 
say, a group of municipal employees -- and the 
municipal Council invokes Section 78 they have no 
alternative, because they are not in a position to 
continue bargaining under the Act, but to strike, as 
they have decided to do on some occasions. 

MR. FINKELMAN: Yes. 

MR. MACDONALD: For example, in Wallace- 
burg, to take one example which is history now, they 
proceeded so far and then Section 78 was invoked. 


They went on strike to try to get their employer to 
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bargain with them. That would be an organizational 
strike? 

MR, FINKELMAN: That would be an organiza- 
tional strike, but that is not the type of organiza- 
tional strike which I had in mind, The organiza- 
tional strike which I had in mind, and the organiza- 
tional strike to which the legislation applies, is one 
where the employees are covered by the legislation. 

If there is an organizational strike by employees in 

a municipality which has passed a by-law under Section 
78 there is no restriction in the Act on their going 
on strike, 

MR. MACDONALD: Yes; I think you are cor- 
rect there, My point is that as you state it it is 
an organizational strike beyond the ambit of the Act. 

MR. FINKELMAN;: Yes. 

MR. MACDONALD: If you interpret the Act 
then it is an organizational strike by implication, 
which is illegal. 

MR. FINKELMAN: I was referring to those 
cases in which the legislation applied. I think 
that the whole summary must be taken as relating to 
cases in which the legislation applies, because other- 
wise it would be necessary in every situation to bring 

that 
out/the Act did not apply. 

MR. YAREMKO: It wouldn't be illegal, 

then, by virtue of the statute? 


MR. MACDONALD: Teeten't tilegal,. s0%. 
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MR, FINKELMAN: Under the Act it wouldn't 
be a violation of any provision of the Act. What 
the situation might be at common law in any dispute 
would depend on the common law, and I am not ina 
position to give you an answer on that now. It would 


have to be taken into account entirely differently. 


Let me put it this way: A group of em- 
ployees cease work in conzert. Now, broadly speak- 
ing, cnat is @ strike. if the group of employees 


have observed all the provisions of tho Act and then 
go out on sctrike, so far as the Act is concerned 
they don't violate the Act. They may engege in 
activity which makes the strike unlawful for other 
reasons -- reasons which operate at common law and 
which have nothing whatever to do with . 

MR. MACDONALD: beam nota lawyer =). 

MR. FINKELMAN: It might develop into a 
MiOm sand sO ont, There may be other violations of 
the law. There nay be violation 

MR. MACDONALD: As a layman, surely if 
they Indulged in a riot that is a sort of infringe- 
ment of the criminal law of the land but it has no 
reference to the strike by the workmen? 

MR, FINKELMAN: Not in the sense that it 
is contrary to the Act. But I can't be more 
specific than that. The common law on the subject 
“8 so complicated that it would take a month to try 


and explain it. 
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MR. YAREMKO: Page-25° rererp to". . a4 
Slowdown or other concerted activity ...". Has 
there been any experience with regard to an employer 
who might only provide so much work for his employees? 
That is, although he may have a great many orders on 
hand he would not proceed to carry them out, but come 
to the employees and say: "Now, this is the amount 
of work that we shall produce today" in terms that 
there would be only three hours! or four hours! work 
available; and the foreman would say: "That is all 
the work to be done. After that, go home.” 

MR, FINKELMAN: I don't think I recall any 
case of that kind before the Board. 

MR. YAREMKO: A slowdown in production. 
There has never been any suggestion of that? 

MR, FINKELMAN: There have never been any 
cases of that coming before the Board. 

MR, MACDONALD: In that particular connec- 
tion, if a str ke is defined as including cessation of 
work, refusal to work, and so on, or a slowdown dur- 
ing the course of a contract, ‘how do you define the 
speed-up? Is it, then, in effect, a walk-out? (he 
the union is, in effect, going on strike if the em- 
ployees slow down during the course of a contract, 
how would you define an imposed speed-up by an em- 
ployer during the course of a contract? 

MR. FINKELMAN: In terms of the Act, If 


am afraid I can't answer that, Mr. Macdonald. 
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MR. MACDONALD: I can't either, but I am 
intrigued by it. 

THE CHAIRMAN: Is there anything else on 
page 25? 

MR, YAREMKO: We might ask if the Board 
has had any instances in respect so that? Has such 
a matter been brought before the Board? Uh sito) quay 
know whether there is any procedure for the bringing 
of such a matter before the Board. 

MR. FINKELMAN: Are you referring to the 
speed-up? 

MR. YAREMKO: Yes. 

MR, FINKELMAN: I can't see, under the 
legislation as it stands now, that there is provision 
for bringing a matter of that sort before the Board 
as a violation of the Act, 

It may, in some cases, be a violation of a 
collective agreement, in which event it would be a 
matter for arbitration; and while I cannot put my 
finger on any specific case there is running through 
my mind the fact that I have heard where a question of 
speed-up has been brought before an arbiter or a 
board of arbitration, under the terms of a collective 
agreement. 

MR. JACKSON: How do you define "speed- 
up? 

MR. MACDONALD: I am not trying to define 


"speed-up". I think you have got a bit of imbalance 
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here, If a slow-down, which is obviously a de- 
cision of the workers to work more slowly during the 
course of a contract, is defined as a strike, and, 
therefore, there are certain punishments or obliga- 
tions that flow from that, it seems to me that a 
speed-up which is imposed by the management during 
the course of a contract is another matter nacre , 

MR. JACKSON: What do you call a speed-up? 

MR, MACDONALD: Where they are forced to 
work faster. 

MR, JACKSON: How do you force them to 
work faster? 

MR, MACDONALD: I know that the unions 
quite frequently are faced with this problem of a 
speed-up. Perhaps Mr. Fine would be in a better 
position to discuss speed-up. 

MR. JACKSON: How do you make a man work 
faster? 

MR, FINKELMAN: You can speed up the 
assembly line. It is carrying a number of items 
along at a certain speed, with workers working at 
the speed which is necessary to keep the line moving. 
If the employer, or management, speeds up the line 
there would be. . 

MR. JACKSON: But wouldn't the employee 
have fewer completed articles if it was going too 
fast? 


MR. MACDONALD: He has more completed 
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MR. JACKSON: He has less completed be- 
cause you can only speed it up to a certain degree. 

How are you going to make a man work faster? 

MR. MACDONALD: He has got to work as 
fast as the line is going. 

MR. JACKSON: Isn't that what happens? 

MR. MACDONALD: No, i think there is a 
certain elasticity in the production question. You 
can't drive a man working faster than he can nor- 
mally stand over a long period. He might be able 
to do it for a day,or a week, or a month, but beyond 
that it may begin to impair his health. 

But the point I am making is that you have 
got this imbalance in the Act. i 25 23) 4 elow- 
down then there are certain penalties involved. There 
is nothing on the other side which says that if the 
management speeds it up that is a violation. 

MR, WREN: Mr. Chairman, from the point 
of view of information -- and this is directed to 
Professor Finkelman -- do you know whether any col- 
lective bargaining agreement sets out what is a normal 
day's work? Let us take an assembly line as an 
example. Is there any collective or bargaining 
agreement which you know of which would set out what 
is believed to be a reasonable amount of work for a 
given day? 


MR. FINKELMAN: I believe there would be 
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some agreements that would contain povisions of 
that sort. Perhaps Mr. Fine could enlarge on that. 

MA. FINE: There are some agreements in 
the textile industry that set that out, and, similarly, 
in the automobile industry. 

MR. WREN: Those would be instances where 
a slow-down or a speed-up could be more readily deter- 
mined? 

MR, FINE: Taking the speed-up as Mr. 
Macdonald was talking about it, there have been numer- 
ous instances within the terms of a contract between 
the parties where there has been complaint about the 
speed-up of a production line and so forth; and the 
normal procedure there is that it goes to the grievance 
procedure within the contract. 

MR. WREN: By the terms of the agreement 
setting out the quantity of work they are able to de- 
termine whether a speed-up has taken place, or a 
slow-down, 

MR. FINE: In a lot of these organizations 
where there is a flowing line they have time-studies. 
A lot of these time-studies are put into effect. iim 
thereis a claim that the time-study is too high that 
is going to cause arbitration. 

I think the professor and I have both had 
experience in arbitrating such cases. 

MR. MACDONALD: This has serious impli- 


cations in cases where you have a seasonal industry 
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and where, perhaps, for eight months of the year they 
are actually on the job and laid off for four. They 
might be leid off for five as a result of speeding 
up the line, because in seven months they produce as 
much as in eight months. 

The question is how do you live through the 
extra five months? 

MR. WREN: What I am interested in is the 
difference between volumes of production in different 
kinds of industry. For example, in the automobile 
industry an assembly line is set up and we could 
assume that there are twenty men on that line. Not 
one of these twenty could do any more work, or pro- 
duce any more output, than could the man beside him. 
They are all fixed to a certain output. On the other 
hand, like in the country where I come from, when an 
agreement is set up on a production basis in the woods > 
industry a man gets so much a cord, and then it depends 
entirely on what the man's own personal ability is 
to produce. 

Do you know of any disputes in the mining 
or the logging industries where speed-ups or slow- 
downs have been the cause of them? 

MR. METZLER: They work at so much a 
cord, and the price is fixed for hauling or skidding, 
or what have you. 

MR. WREN: What I am getting at is where 


you have a case going to arbitration. Sayss Lor 
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example, the employer said -- and we will take a 

figure out of here -- say an employer offered $8 

a cord to cut wood and the union said that it should be 
$10. How would you determine what would be fair and 
reasonable? 

MR. FINE: It would be on the basis of the 
two bodies being brought together before a concilia- 
tion officer, and then you attempt to bring about an 
understanding. But if I may refer to the automobile 
industry, it is quite common to have production on 
the basis of so many jobs per hour. If there were, 
say, 32 men on the assembly line, in the case of a 
speed-up extra men would be put into the line -- say, 
4O; and the extra men put into the line can take care 
of it -- the 40 instead of the 32, 

MR. WREN: So it averages back to the 32? 

MR. FINE: Yes; and the line is moved 
up to 40; and the question then is to bring additional 
manpower into each additional unit. 


MR. WREN: To keep to the terms of the 


agreement? 

MR. FINE: Yes; and if the employees feel 
that they have not got a proper time-study -- proper 
manpower -- they can lodge a grievance, and they do. 


MR. WREN: I am interested in the case of 
the automobile industry because I have had some ex- 
perience in it. In a dispute over a time-study 


would you, as a counsellor accept the time-study 
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reports of the company itself, or does the Department 
have an independent time-study expert from whom they 
can get an independent report on it? 

MR. FINE: I can only illustrate an 
occasion where I have encountered it, and that was a 
dispute in General Motors where it was alleged that 
the time-studies were improper. I was the arbitrator, 
but not qualified to actually say whether the time- 
studies were correct or incorrect. Well, at that 
time we brought in an independent person to make a 
study. He made his report, and after that we brought 
out our decision. 

MR. WREN: You have access to, and do use, 
independent time-study experts if the necessity arises? 

MR, FINE: Yes, we have. 

MR, FINKELMAN: Could I follow that up 
with this: I think Mr, Macdonald may have been some- 
what misled bythe use of the term "slow-down" in his 
contrasting it with speed-up. 

T don't think that the inclusion of the 


! 


words "slow-down” in the term "strike" was designed 

to require the Board to rule in any given case whether, 
Bay, Ge Or 55 cars going along an assembly line 

was a proper amount of work. I think what was in 

the minds of the authors of the legislation -- and I 
should point out that this Section has been copied 


verbatim from many other previous sections for many 


years back -- I think the object of the word "slow-down" 
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was where there were delays and substantial restric- 
tion of production. I don't think the Board would 
take it upon itself to determine that a slow-down of 
slight proportions was, or was not, a strike; but if 
the assembly line was working at 32 per hour and there 
was a sudden crack-down to 16, where it was perfectly 
obvious that there was a slow-down for the purpose 
of achieving some objective, then the Board would 
probably treat that as a slow-down within the 
definition of the term "strike". I don't think we 
would take upon ourselves the burden of arbitrating, 
in effect, the provisions of a collective agreement. 

MR. MACDONALD: May I ask a further ques- 
tion on this point of the speed-up? Lt en! toss 
much, Mr. Fine, that the issue of speed-up arises 
such as in the case specified, where there is an in- 
erease from 32 to 40 and you put more men on to cope 
with the increase, but it is, rather, where there is 
an increase from 32 to 40 with the same number of men 
on the line. 

MR. FINE: I don't recall such a case 
happening in the automobile industry. 


MR. MACDONALD: I am not thinking par- 


ticularly of the automobile industry. I suppose my 
example was of the automobile industry -- and perhaps 
wrongly -- but it is my experience that when this 


has been raised by unions it has been because of an 


increase in production with the same number of men. 
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MR. FINE: There have been such cases. 

MR. MORNINGSTAR: Of course, there is 
the other point that the replacement of equipment is 
going to eliminate a man or two and the remainder of 
the crew is going to have it easier. It depends on 
how you look at it. 

THE CHAIRMAN: Is there anything else, 
gentlemen, on page 25? 

Page 26: We now come to the topic 
Remedies for Unfair Practices. That is on page 26. 

MR. JACKSON: On page 27, am I correct 
in assuming, Mr. Chairman, that the federal labour 
law defining a trade union as a person is for the 
purpose of prosecution? 

THE CHAIRMAN: As entities -- as persons? 

MR. JACKSON: And this is amending it? 
Didn't I see that somewhere in yesterday's hearing -- 
that unions were to be considered as entities... 

MR. FINKELMAN: it is on page 27 in the 
Summary. 

MR. JACKSON: ZA knowret as eon. page 27. 

MR, FINKELMAN: That has been a feature 
of Labour Relations legislation since 1943. 

MR. JACKSON: But I saw it before, where 
for the purpose of identifying, or for the purpose of 
an entity, trade unions were to be considered as 
persons. 


MR. FINKELMAN: For the purposes of the 
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Act and all proceedings under the Act, whether prose- 
cution or otherwise -- that was introduced in war- 
time and has been continued since then. 

MR. JACKSON: Where they were to be con- 
sidered as persons -- as an entity? Does this change 
it? 

MR, FINKELMAN: No. 

MR. JACKSON: I am not clear whether this 
enlarges it or not. Does it? 

MR. FINKELMAN: Perhaps to some extent it 
enlarges it by way of clarification, but there is no 
essential change in the provisions of the Ontario Act 
in that respect. 

MR. JACKSON: How do you prosecute a union? 

MR. FINKELMAN: You prosecute the union. 

MR, JACKSON: In the name of the union? 

MR, FINKELMAN: Yeo. 

MR. WREN: On page 28 there is a statement 
that "the function of the conciliation officer is to 
inquire -nto the complaint and endeavour to effect a 
settlement of the matter complained of ...". Then 
there is a sentence in between, and then it goes on 
to say: "If the conciliation officer is unable to 
effect a settlement, the Minister may appoint a com- 
missioner with wide powers of inquiry . . ie 
My question there is: Would it not speed 


up the process and, perhaps, effect a better result, to 


take the second step first? In effect, to give 
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the conciliation officer wide powers of inquiry in 
the first instance? 

MR, FINE: Well, I think the conciliation 
officer would be handicapped if he was given power to 
determine the matter and make a report to the Minister 
orn tile. It is for the Commissioner to inquire into 
the circumstances and report his findings to the 
Minister. 

MR. WREN: If he was given some wider 
powers -- this is a proper question -- do you not 
think it might speed up the settlement of a dispute -- 
in effect, elimimte a step; because if the concilia- 
tion officer is unable to effect a settlement 
then, the Minister must appoint a commissioner, and 
that takes time. 

MR. METZLER: i toink, Me. Weer you 
may be confusing two situations. This is-nee in 
respect to conciliation in an industrial dispute. 

Most inquiries are involved with the dis- 
missal of an employee during an organizational strike 
of a trade union, or immediately following certifi- 
cation where there are no provisions for arbpicratLon 
or for the protection of employees, and so either 
he or the trade union his behalf, will appeal to 
the Minister, stating that So-and-So has been dis- 
missed, and alleging that the dismissal was con- 
trary to the Labour Relations Act. 


The reason that the conciliation officer 
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is the first step is because of the fact that very 
often it involves the examining of the facts and the 
making of a report and the screening out of cases 
where, in his own estimate of the situation, the 
allegation is not substantiated; and if he reports 
that he cannot associate the alleged dismissal with a 
breach of the legislation, then that is notified to 
the parties, and that is the end of the thing. 

On the other hand, if he feels that there 
is a likelihood that maybe the Act has been breached 
he will recommend the appointment of a commissioner; 
but, in any event, he does a type of work that he 
would ordinarily do in those circumstances, namely, 
to try to get the man back to work, no matter what 
the situation was; because it is in our interests as 
a Department to see that people are employed; and he 
often does that. It may be that the case would 
fall to the ground, but he is able to arrange for 
the employer to take the man back. 

If you start with the commissioner then 
you are in this situation, that that is a formal 
proceeding, whether the commissionr is a judge or a 
magistrate or somebody that is skilled in going into 
matters and investigating them. They hold a for- 
mal hearing and the parties are brought before that 
commissioner; and there is power to subpoena wit- 
nesses. The commissioner has all the power of a 


chairman of the Board of Conciliation. They are 
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down to the formal stage then. 

That is the type of work usually done by 
the conciliation officer and the commissioner under 
the provisions of the legislation. 

THE CHAIRMAN: Is there anything else on 
page 28? Page 29? 

MR. WREN: Still ‘on page 20, it says: 
"The Board has no authority to issue 'cease and 
desist! or 'compliance! orders." 

Is that because it is only the function of 
the court of law to issue such an order? 

MR. FINKELMAN: No; because that is the 
structure of the legislation. 

MR. WREN; te ie wet dev aneluded in the 
Act? 

MR. FINKELMAN: Tt is just not inciuded 
in the Act. 

MR. WREN: Yes, 

MR. ROWNTREE: Is there any information 
about the number of prosecutions by unions against 
management and by management against unions, in 
which permission has been granted by the Department? 

THE CHAIRMAN: I think we discussed 
that yesterday. 

MR, FINKELMAN: There are very, very 
few cases that come up for hearing -- very few 
in which consent has been given, and fewer in which 


any attempt has been made to carry them to the Courts. 
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MR, YAREMKO: Getting back to the same 
question that was asked earlier, that the Board 
"has no authority to issue ‘cease and desist! or 
'compliance' orders . . ." does that indicate that 
there are other jurisdictions in which there are 
statutory powers along those lines? 

MR, FINKELMAN: Yes. There is juris- 
diction in the United States under the Taft-Hartley 
Act; there is jurisdiction in Saskatchewan; there is 
some jurisdiction in British Columbia. 

MR, YAREMKO: We will have an opportunity 
of discussing this type of thing when we are dis- 
cussing the comparisons? 

MR. FINKELMAN: Yes; and the vice-chairman 
of the Board will be preparing a report on the work- 
ings of the legislation in those jurisdictions, which 
may be available for the members of the Committee in 
the fall. 

MR. WREN: Is there any machinery at all 
in the Act in cases such as those mentioned in pages 
28 and 29, for redress of a grievance, or an injured 
party? Is there anything in the Act? Supposing, 
for example, it were found that one party or the 
other has become an injured party as a result of 
what has happened... 

MR. FINKELMAN: You mean if an employee 
has been improperly discharged? 


MR. WREN: Yes. 
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MR, FINKELMAN: Yes; the commissioner 
appointed to inquire into the matter may recommend 
that the man be reinstated with, or without, back pay; 
and that is frequently done, 

MR, WREN: And has he any appeal from the 
decision or finding of the commissioner? 

MR, FINKELMAN: No; the commissiorer's 
rujane is final, 

MR, METZLER: A commissiorr makes a 
recommendation to the Minister and the Minister makes 
an order based on these recommendations. 

MR. WREN: I see. Does the man have any 
right of appeal -- a hearing wouldn't be granted, but 
would the man still have a right of appeal when the 
Minister got those findings? 

MR. FINKELMAN: No. 

MR, METZLER: NGs 30 2s conclusive, 

THE CHAIRMAN: Is there anything else on 
that page? 

MR. JACKSON: On page 29 it is stated: 

- . the Board may declare that the strike or lock= 
out, as the case may be, is unlawful .. .". I 
wonder if we could have an example @ what happens -- 
perhaps from the experience that you have had -- after 
you have done that. Would you give an example? You 
declare the strike unlawful. ; Now, will you give us 
an example of what happens? 


MR. FINKRIMAN: In the vast majority of 
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cases the employees return to work, 

MR. JACKSON: The employer opens the doors. 

THE CHAIRMAN: In the case of the lockout 
the employer opens his place of business again. 

MR. JACKSON: Well, the employer will open 
his place of business again. In the other cases 
what happens? 

MR. FINKELMAN: There 1s no remedy by way 
of application for leave to prosecute, but in the vast 
majority of cases in which there has been an applica-~ 
tion for a declaration that a strike is unlawful, and 
where the Board has found the strike to be unlawful, 
the employees have gone back to work. There are a 
very few examples to the contrary, but they are isolated 
instances, and they depend on circumstances which are 
very novel and unique, where I do not think that any- 
one could have got the people back to work. 

There are two cases that come to mind where 
the unions and the companies were really taking part 
of the battle that was going on in the unions in 
connection with the big steel strike. Outside of 
those cases I think in every solitary case where 
declaration has been issued the employees have gone 
back to work -- contrary to the opinion that is 
entertained in some quarters, that this declaration is 
absolutely meaningless. 

The fact of the matter is that the unions 


don't like a declaration, and I can produce evidence 
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to this Committee of cases where we have had a wire 
from the union -- I can think of one in particular -- 
where we declared a strike unlawful on a Friday and 

on the Saturday we received a wire from the union that 
the employees had been ordered back to work as a 
result of our declaration. 

MR. JACKSON: To take that a little further, 
after you have declared it unlawful, and assuming 
they have gone back to work, is there any significance 
in it -- I suppose there would be ... I wondered 
if that tended to weaken the union? Once you have 
declared it unlawful, does it have the tendency to 
weaken the union, or, conversely, would it have a 
tendency to weaken the employer if he was the guilty 
man? Does it weaken them in their relationship with 
one another? 

MR. FINKELMAN: I can't tell you whether it 
weakens the one with the other as the case may be, but 
since, in strikes and lock-outs, public opinion is the 
major factor, the declaration certainly has a very 
profound effect on public opinion, 

MR. JACKSON: Iwas thinking of why people 
say, or some people say, that the boards declaring 
a strike unlawful -- that nobody pays much attention 
to it. You say that that has happened. 

MR. FINKELMAN: There is one newspaper in 
particular that takes that position, but I can assure 


you that I can provide for you the record which shows 
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settlements that have been effected very soon after 
the declaration, 

People, generally speaking, are law- 
abiding. The fact that the strike has been declared 
unlawful gives a great impetus to the union to call 
off a strike, or, in some cases where the union has 
not been responsible for calling the strike but it 
is a wild-cat, it induces the employees to go back 
to work, because it is a weapon that they use on 
undisciplined employees. 

MR. WREN: To take the case where a lock- 
out has taken place and the board has decided there 
has been a lock-out and leave to prosecute has been 
granted, the courts impose a maximum fine of $1,000 
on the employer for engaging in the lock-out ... 

MR. FINKELMAN: The maximum fine is 
$1,000 a day. 

MR. WREN: $1,000 a day -- in fact, I think 
the court has power to order the man to reopen the 
plant---? 

MR. FINKELMAN: No; it can just impose the 
fine as long as the plant is closed. 

THE CHAIRMAN: They can impose that. 

MR, WREN: Yes, that is the maximum. 

THE CHAIRMAN: Is there anything else 
under this heading? 


Then, we will pass to the topic "Miscellaneous 


Provisions" on page 29. 
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MR. MACDONALD: In this general section, 
on page 30, I was interested in this comment: 

"An agreement between an employee and a trade union 
which discriminates againstanyperson because of his 
race or creed is deemed not to be a collective 
agreement for the purposes of the Act ---" Have 
there been collective agreements concerning which 
representations have been made in these respects 
and they have beenwashed out? 

MR. FINKELMAN: I can't recall any case 
where that has been the situation, 

The section was retained as a parallel to 
the Fair Employment Practices Act which was an Act 
about the same time. 

MR. MACDONALD: So that it has been 
effective in precluding that sort of thing arising. 

MR. WREN: There is one area of dis- 
crimination -- at least I term it an area of dis- 
crimination -- which I want to say a brief word on, 
and I think this Committee should give some attention 
to 1t laterion,. Lerefer to the discrimination, against 
people over 45 years of age obtaining employment. 
Sometimes I think, in the light of science today, 
that a man's abilities to perform a certain job should 
be determined solely by his ability to perform this 
particular job rather than by ascertaining his age 
and then deciding against him when his age is 


revealed. 
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THE CHAIRMAN: There is nothing in the 
Labour Relations Act about that. 

MR. WREN: I know; but I think it is a 
very vicious form of discrimination. 

MR. SPOONER: Before you leave page 29, 
in the first paragraph, it states: 

‘Everybody to a collective agreement is required 
"to file with the Board a signed copy of the 
"collective agreement, The Board may direct 
‘any trade union, council of trade unions, or 
"employers! organization to file with the board 
‘a copy of 2¢s constitution,..«" 

Is that general practice or is it just for 
a particular purpose that you might require that it 
be filed? 

MR. FINKELMAN: We have never had to 
invoke the section directly. 

What we do is that, periodically, we write 
to everyone of the International Unions and ask them 
to deposit with us a copy of their latest constitu- 
tion for our records, and we have a pretty complete 
file of all the unions that operate in Ontario. From 
time to time we have asked the unions to file with 
us the statement as to the names and addresses of 
their officers, but so far as I can recall we 
haven't asked them to verify that by statutory 
declaration. 


In some specific case before the board we 
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may want information and we ask for that information 
and it is always supplied. There has been no case 
where it has been refused, 

MR. WREN: Is there any authority in the 
Act who require additional information if it were 
deemed necessary, such as a financial statement, or.. 

MR. FINKELMAN: There is no provision 
requiring financial statements. 

MR. YAREMKO. On page 31, subsection (f), 
the board is empowered ‘to determine the following 
matters ...'. Has the board ever been asked to 
determine any matter on which you have indicated 
that you have no jurisdiction to determine that 
matter? 

MR. FINKELMAN: I don't quite understand 
the question. 

MR. YAREMKO: This may be a broad question, 
but section (f) mentions various things that the 
board has to determine, such as whether a person 
is an employer or an empbyee. They are all spelled 
out there. My question is: Has the Board ever been 
confronted with the situation where they have been 
asked to determine any matter and then discover 
that they were without jurisdiction to determine 
that matter because it is not spelled out in the 
Act? Are there any holes in those terms -- any 
gaps? 

MR. MACAULAY: Your question was dealing 


with gaps? 
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MR. YAREMKO: Have you been asked to 
determine any matter and had to say: 'We have no 
Jurisdiction"? 

MR. FINKELMAN: If I may, I will answer 
your question this way, that as soon as we discover 
holes we try toplug them up by recommending that 
legislation be passed to cover that; and if you look 
at your copy of the Act, you will find that under 
section 68, we have had added to the Act a clause 
(aa) to strengthen the power of the board. 

At the moment I can think of no other in- 
stances where we lack jurisdiction. There may be 
as time goes on -- we may come up against cases where 
we find that we lack jurisdiction -- and as those 
cases occur we will certainly request that the 
Minister take the necessary steps to clothe us with 
what we regard is the necessary authority. 

There was one case in 1954, involving the 
Swift (Canada ) Company where we were asked to make a 
finding on a certain point and the board refused to 
make a finding. The matter at that time was before 
the court, and I think what the union was seeking to 
do was to get a determination of the board on this 
point as a mate with the court and, perhaps, in that 
way it might preclude the court from reaching a 
decision. The matter was not one which arose in 


any proceedings before us other than a straight 
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application for the determination of this particular 


question, and we refusec -- this was a unanimous 
decision of the board -- we refused to decide that 
questinn. 


[I can refer you to the decision in the 
Swift (Canada) Company case in Canadian Labour 
Law Reports, paragraph 17085. I have a copy here and 
DVL be-ebad ‘te. ..2 5 

MR. MACAULAY: I ought to ask this 
question. You said that if you find any holes you 
ask the Minister to plug them. I want to ask: Have 
you ever asked for any plugs you weren't given? 
Yesterday you said something and I had to ask the 
Chairman, who indicated to me what it was -- did you 
Say you had, or hud not, jurisdiction in some 
questions -- I just forget what it was -- and the 
Chairman came back and he said that you said you 
didn't have jurisdiction, Do you remember what it 
was, Mr. Chairman? 

THE CHAIRMAN: I remember, but I don't 
remember what it was about. 

MR. MACAULAY: I asked a question as to 
whether you had jurisdiction in some matter and you 
replied, and I hadn't heard it. I was just wondering 
whether that came under this heading? 

You don't offhand recall? 

I will find it and I will ask you about 
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THE CHAIRMAN: Is there anything else on 
this topic of 'The Labour Relations Board"? If not, 
we will go to page 32 --"Praivative Clauses’. 
MR. WREN: In connection with this, there 
is something I don't know about. Can you tell me, 
as a barrister, what the last two lines mean? 
THE CHAIRMAN: Where? 
MR. WREN: On page 32. It might as well 
be Chinese so far as I am concerned, 
MR, MACAULAY: There are different things 
you can do in the law, 
MR. JACKSON: You had better go to 
Osgoode Hall and ask] 
MR. WREN: You don't know either? 
THE CHAIRMAN: Professor Finkelman Says he 
will attempt to do go, 
MR. MACAULAY: On page 33, the last 
sentence: ‘Any order the Minister may issue ealling 
upon any Minister to carry into effect the recommend- 
at.0m Of a cOmmisaioner is’ final..." 

You have already indicated, I think, Mr. Finkelman, 

that, in the main, you review your own orders that 

you have taken? In any event, you said that there 

was a case a matter of some years ago, and I took it 

from what you said that you considered you might 

review your decision of two years ago and you would 


issue a judgment; but, in any event, it led me 
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to believe that you took the position that you 
weren't bound by your own earlier decisions. 

MA, FINKELMAN:. That 18 right. I think 
you may be confusing two separate points. 

First of all, the board does not consider 
itself bound by its own prior decisions. The legal 
principle of stare decisis does not apply to the 
Board. No administrative tribunal regards itself 
as bound by the principle of stare decisis, so that 
past mistakes wouldn't bind us to continue and 
perpetuate these mistakes in the future. 

MR. MACAULAY: But you try to be 
consistent, 

MR. FINKELMAN: In court you have a higher 
tribunal which gives you a fresh start. On the 
Board, we haven't, However, as any group of 
men working together -- in the way in which the 
Board does -- must do we try to be consistent, and 
I think our record of consistency -- I say this with 
all due modesty -- has been very good. In fact, the 
members of the board, in their own thinking, apply 
the rule of stare decisis in a way which is pretty 
rigid, 

However, we have no hesitation in throwing 
OUT at Old principle if we come to the conclusion 
that the principle is unsound; and it was on that 
ground that I indicated to you yesterday that, on 


the question of whether the same union could 
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represent office workers and production workers, we 
had changed our mind and we came to a different 
conclusion. 

Apart from that altogether, in a specific 
case there is a power in the Board to "reconsider 
any decision, order, direction, declaration or ruling 
made by it and vary or revoke any such decision, 
order, direction, declaration or ruling.” 

MR. MACAULAY: What section is that? 

MR. FINKELMAN: Section 68, subsection 1. 

Now, to give you an illustration, there was 
a case that came before us this morning just before 
I came down. It was a case involving the Dominion 
Glass Company at Wallaceburg. The operating engineers 
applied for certification of the stationary 
engineers in the power house. The company was 
represented at the hearing. The union which 
represents the other production workers was also 
present. Representations were made as tocthe in- 
composition of the bargaining unit, and on the basis 
of the information we had before us at that time, 
we came to the conclusion that the bargaining unit 
should be described as “all stationary engineers 
in the power house.’ 

When the parties got together, they came 
to the conclusion that the compressor room and the 
power house were really one unit, thav the people 


in both places were interchangeable to such a 


; a mo 
Ata  ntabi & Waosktens 


Rs 
y td i 
ees on 


st4d% pogo 


Salbatoath eis 


5 


2 ‘ * 
‘ } ‘ *, Bothy 


; ths 


dl es 
> ie 
#20 


hil i 4icaied z 





361 


degree that it ought to constitute one unit. We 
received a letter from the company yesterday in 

which they told us they felt the unit should be 
changed and that the two unions involved would agree 
to that. This morning we received letters from the 
two unions saying they did agree. In those 
circumstances, then, this morning, we had a meeting 
of the board -- immediately prior to my coming down 
here -- and we agreed to revoke our previous decision 
defining the bargaining unit, and change it. 

To give you another illustration, there is 
the sugar factory that is being built on the water 
front. Our normal bargaining unit was an ‘all- 
employees unit", The Teamsters' Union applied for 
the employees of the warehouse there, and in the 
description the warshouse had such and such a loca- 
tion. Now, we don't like to confine it in that way, 
for reasons you yourself disuussed the other day. 

We struck out the word "warehouse! when we came to 
decide the case and we said generally “all employees.’ 

The company came back in abcut a week and 
said: ‘Now, this may cause us infinite harm, because 
the Teamster's are really interested only in the 
warehouse ¢s it operates up to the present time. 

We propose to build onto it in the very near future 
a large refining plant which will employ: several 
hundred people. If the certificate is issued in the 


terms of ‘all employees" the Teamsters will have 
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bargaining rights over all employees of the refinery 
as well. This letter went out to the Teamster's 
Union for their comments and they didn't raise any 
objection. They indicated that they saw the merit 
in the company's sugfestion, and we revoked our 
decision and changed it. 

It may be that we may overlook something in 
a case, and if we do overlook something in a case 
we will revoke our decision when it is brought to 
vO OUP attcenvuilon, or we wild modity Lt, orvary 10, 
or reform it, as necessary, 

MR. MACAULAY: Then, tnat point reflects 
on the last sentence on page 33, that the Minister's 
order is final. 

MR. METZLER: That had to do with the 
order after the recommendation of the commissioner, 
Mr. Macaulay. 

MR. MACAULAY: But I am trying to analogize 
this. Can the Minister not review his own order? 

MR. YAREMKO: We were dealing with the 
relationship between the board and the courts. 

MR. FINKELMAN: Yes; but in answer to mr. 
Macaulay, there is another consideration he has over- 
looked. The Minister has no discretion to review the 
decision of a commicsioner appointed under section 58 
of the Act, 

If you will look at section 56, you will 


note, in subsection 4, 
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After a coumissioner has made his recommendation, 

the Minister may direct him to clarify or amplify 

any of his recommendations and they shall not be 

deemed to have been received by the Minister until 

they have been so clarified or amplified.’ So that 
there is power of review in the Minister in that narrow 
sense, 

MR. MACAULAY: If any new circumstance turned 
up, which would involve the Commissioner's recommenda - 
Glons, 1.0 can’t be ordered if73.% 

MR. FINKELMAN: I am afraid that is something 
you will have to ask Mr. Metzler about. 

MR. METZLER: I don't think so. Once he has 
got the Commissioner's report and has read it and it 
looks to cover the reference that was given to him, 
and he makes a finding and recommendation, Cue ds eG 
go far as that is concerned. 

MR. MACAULAY: But the Professor has pointed 
out gets the opportunity of revoking its decisions. 

I am wondering why the Commissioner can't do likewise 
in the case of circumstances arising which were not 
known to him when he made the order? 

MR. METZLER: The only thing that. 
might happen is that the Minister might ask him to 
clarify or amplify his recommendations -- draw to his 
attention whatever representations were made. 

For instance, I will give you a situation 


which occurred. This might give you an idea of what 













a 


he 
Cao ols Fare oY" ae chai ates 









. = > © a7 
7 td copeyie ee TuRy' bed mit) 3 O93 wy 
I ‘ . Sr ; od Lf noes Y) as Fy 
;; : 3 : id 7 : 4 
isd S devisees ngad aye, 69 
( J 


. 
i ' i 
ia j Fe " -. 
i 4 A U ole 
a! A 
* 
* ( 71 ! 
Wo Vi 
' 
ie | 
i 
‘ tr ve i 
i a oe ; cag wy i 2 kd 
7 i i ee 
‘ a 5 
. } ? “ 
4 yy 
L or ak, 
* ) ery A 
j Ait] ; 
t 
; 4 i + ‘ 1 
; : , 
. = 
oa 
i é 
4 7 one 
EW fe ¥ ' 
Ly t 
’ ‘ “+ Ps > 
LD Bh ~~ 
mes Dy 
qi , . ; 7ae 2 
o . a ye eae er, 14 
x arian ee 
pes i mt 
‘ J oy y a seit 
af - ct 4 h fa 9 f. 
nn + eis i . 
% i , ' ih hes * 
; F & ; 
Ps A SRE ey ew. eh is leew a ree 
soe metitg >. : 
ey Oe i _ 
— ore 44, © be Chicas Sn fh f. - 
. & sat wpeet ~ de ae ee 
et eines 
eer G 
Me Spee hee 8, s 
rt ees, y%/ t 4 Pes F Xe Sy pe / 
ats 2 OF bbe NOW mgt oF might 
— - : a “ Fes ge3 ; > , - 
rs Te te ‘ 
* * = bs ' - ¢ . 
Dt) <i k Fi ia “ ¢ Fis 
a . : : 
ae £. ‘ oie bl ah. vee 
54 
: ae r i 
Ra) YT - a : 


sh aa Dee 
: is ey? ~ * aie ee er be - 
ie i wo re — : 1 BE: 
eo ELT eRe rhe, we CEI Tgae Sia pin. 


, Pt ee ‘ne i ue eae y - 5 7 : 
5 : te bap iv os ” © 4 
ans | oS Ber ree mi, Joa Noe ator are daaw 3 kane ” 
se ie 
7 ; : Se aa ani Sey 7 
‘kcauttu 6 ay -aveg Eeew'y ; 
a ° 
» Carte “Th wattle re voy) said 
7 - - 7 


a 7 - 














a 


364 


can transpire. We had a situation on our files where 
a conciliation officer investigated an alleged dis- 
missal in a mine. We appointed a judge to investigate 
it. He came down with a report. Our standard practice 
is to send the recommendations to the parties, and 
when we issue an order, we say to the employer: "We 
note that the Commissioner recommends that certain 
things be done. We request that you implement the 
recommendations of the Commissioner." In most cases 
they do. The employer in this particular instance 
said: "Well, there is a bit of a question cropped up 
here, because prior to the dismissal of this employee 
he had applied to me and asked to be giv-n two weeks 
leave of absence without pay so that he could attend 
to certain things, and I had agreed. So do I have 
to pay him, as part of the dismissal situation, for 
those two weeks that I already agreed to allow him off? 
I will be frank with you. I said I wasn't going to 
but ao ruling om the thing, so Iremitted it to the 
Commissioner; and I sent a copy of that letter to 
the trade union, and I said: ‘Will you please state 
what your position is?" When I got that back, I 
remitted it to the Commissioner, and he said: "I 
think you will have to look into this thing and decide 
whether or not you are going to reform, or amplify, 
or clarify, the decision. 

MR. MACAULAY: It has, then, the saving 


grace also, in practice, of meeting a situation 
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which was not necessarily anticipated by the Act. 

MR. METZLER: Yes. The thing is that, as a 
matter of practical application, we ran into trouble 
some years ago, when we first used this procedure, in 
which the employer would say: ‘Why don't you let me 
know the basis on which I have got to do these things? 
So as a matter of direction and practical application 
we decided among ourselves that the simplest way would 
be to let the people know exactly what the commissioner 
said, and said: "Will you be good enough to implément 
the terms of these recommendations immediately? ' 

MR. FINKELMAN: For the record, might it 
just correct a statement made by Mr. Macaulay? Mr. 
Macaulay said that there would be power in the board to 
review a case on the basis of facts that occurred after 
the hearing. 

MR. MACAULAY: No. I meant facts that were 
not known at the time the hearing was held and which 
turned up afterwards. 

MR. FINKELMAN: I would like to make it clear 
that we proceed as a court of law in which there 1s a 
cut-off for evidence, and parties can't withhold 
evidence and then wait till the decision comes down 
and then ask the board to change its decision on 
the basis of evidence which it could have produced. 

If it is evidence that could not have been produced 
previously, that is another story. 


In the example I gave you, in the case of 
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both parties there were facts that had been brought to 
the attention of the board and perhaps not stressed 
sufficiently to make a point of them. 
MR. WREN: Before we adjourn, could I ask 
Mr. Metzler a question? The composition of the Board is 
five members, is it not? 
MR. METZLER : Yes. 
MR, WREN: I can understand how the Chairman 
is appointed. The two labour representatives on the 
Board -- are they nominated by a trade union group? 
MR, METZLER: Prior to the merger of the 
two big congresses of labour, we had two representatives, 
one, you could say, coming from the former Canadian 
Congress of Labour and the other from the former Trades 
and Labour Congress of Canada, 
MR, WREN: You accept the nominations of the 
trade unions? 
MR. METZLER: I wouldn't want to say absolutely 
what would transpire, but the Minister, as a matter of 
practice, if there is a vacancy on the board asks for 
nominations. 
MR. WREN: And the same thing with the 
employer groups? 
MR. METZLER: Yes. As a matter of fact, we 
are losing one of our members of the board at the end 
on July, Mr. Ferguson, and we have asked them to 


recommend someone, 


THE CHAIRMAN: Is there anything further? 
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MR. MACDCNALD: There is one question on the 
matter of statistics. mr. Fine gave us some yesterday 
with regard to the record of canciliation officers, and 
af I understand it 1s going to be available this fall. 
I wonder if Mr. Metzler could give us similar statistics 
from the conciliation board level? 

MR. METZLER: I will try to parallel what Mr. 
Fine is doing. 

MR. MACDONALD: Particularly with regard to 
time. I was very interested in the figures that Mr. 
Fine gave us, as I recall, that 36 per cent. of the 
cases were settled within 14 days and 56 per cent. 
were settled within three weeks, 

MR. FINE: I said that in 36 per cent. of 
cases meetings were held within 14 days, and in 56 
per cent. of cases within a period of three weeks. 

MR. MACDONALD: My interest with regard to 
this particular question is in the amount of time 
required. We have got some information at the con- 
ciliation-officers stage. JI think it would be useful 
to have the comparable information at the conciliation 
board stage. 

MR, METZLER: I will file for your considera- 
tion statistics that will parellel Mr. Fine's -- the 
number of boards and the dispositions. 

MR. MACAULAY: And the times -- how soon 
they met. 


MR. METZLER: We can see what we can do 
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with that. You must remember that it will require 
an examination file. by file to determine. 

MR. MACAULAY: At the same time, in order to 
deal with criticism of the amount of time involved one 
must have some indication what the rest is, 

MR. METZLER: Yes; I think we can do that 
fr you. We will be pleased to. 

Mr, Fine agreed to produce them for a year? 

MR, FINE: For the past year. 

MR. METZLER: Well, then, I will complement 
that aspect of it. 

MR. WREN: Because, by the fall, the Minister 
may like the Committee to do something about fees and 
concilation board, etc.; I just want to get my mind 
clear on chairmen's fees. I believe someone said the 
Chairman of the Board gets $60 a day plus transporta- 
tion? 

MR, METZLER: The Chairman is given what you 
might term a living allowance of $60, out of which -he 
pays all his costs with the exception of taxi cabs and 
the railway fare. If he uses his own vehicle to go to 
a sittingof the board, he is paid 10¢ a mile. 

MR. WREN: But my question is this: Does 
the same $60 basic fee apply to one who is a judge and 
one who is not a judge? 

MR. METZLER: Yes. 

MR. WREN: What I am getting at is -- and 


correct if I am wrong --- that I understand that a 
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judge has a sustaining salary to start with from the 
Federal Government,I believe; so that a layman accept- 
ing the same responsibility would receive the same fee? 

MR. METZLER: Yes; we have to alter the 
legislation, The judges are remunérated under the 
Extra-Judicial Remuneration Act. We shall change the 
regulations under the Labour Relations Act to put the 
lay chairman on the same basis as the judge. 

MR. WREN: Well, I just want to be clear in 
my own mind to decide whether there is any element of 
unfairness, that one person who gets a substantial 
salary should get the same remuneration as one who 
does not get the same salary. 

THE CHAIRMAN: Is there anything, gentlemen? 

MR. SPOONER: I notice that in this list of 
organizations that have already indicated that they 
wish to appear before the Committee, there is not 
included the name of the Sawmillers! Union. I had an 
interview with the general secretary of that union and 
I am led to believe that it is the intention of that 
union to make representations before the Committee.. 

THE CHAIRMAN: Anyone who indicates their 
intention to do so before the 31st of August can appear 
before the Committee, and I believe even after that 
date we can hear anybody else that wants to be heard, 

It would appear that we have concluded the 
businesu of this session,and I would just ask you to 


do this as quickly as you can -- today if possible -- 
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and that is to prepare your expense accounts and have 
them submitted so they can be approved by myself as 
chairman before I leave, 

Now, we have about four of these books 
"Government by Committee . Some of the members of 
the Committee have already received one. We have only 
received seven where twelve were ordered. The other 
four will be coming, but they are coming from England 
and we will probably not have them before the fall 
sittings. I think the secretary should make a note 
of each one who hasn't received a copy up to now. We 
still have these other four to distribute, so if any of 
you think you need one, or will want to have one, you 
are free to take them so far as they go. 

MR. MACDONALD: I would like to have one, if 
I might, for summer perusal, 

MR. WREN: Yes; I would like one. 

THE CHAIRMAN: Then, anywof the Committee 
who have not received a copy of this will receive 
it during the course of the summer. 

Well, gentlemen, the next thing to decide is 
the date when the Committee will be reconvened, and I 
think it is the thinking of all of us that there should 
be no further sittings until the month of September. 

Labour Day would appear to come on the end 
of September, and as these briefs are to be in our 
hands as soon as we can receive them but not lacer 


than the 31st of August, I would suggest -- it is only 
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my own personal opinion on this matter -- that our first 
sitting should take place not earlier than Monday, the 
e3rd of September, so that we will have an opportunity 
to study these briefs. 

MR. WREN: Are these brtefs going to be 
mailed to us 48 received? 

THE CHAIRMAN: To the secretary. 

WR. WREN: As received? 

THE CHAIRMAN: It ean be, if you wish, as 
received. 

There is another topic that has just arisen, 
The officieéls of the department will havesthis statistic- 
al information that we shall require, or as much of it 
as they can possibly have at that time, and if 1t is 
your desire that they attend our heerings, then we are 
free to call on them at that time, 

Now, then, does anybody else have any opening 
Gate in mind? 

MR. MACAULAY: May I suggest that, perhaps, 
we could get the figures from these gentlemen and have 
some discussion on them before we started hearing the 
briefs? Would that be possible the first day, perhaps? 

THE CHALRMAN: Yes. That 18, the first 
day would be devoted to consideration of the statistics 
that are supplied to us by the department? 

MR. MACAULAY: Yes. 

THE CHAIRMAN: We will be receiving our 


copies of the transcript today before the sitting, 
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of course. 

MR. MACDONALD: Am I also correct that we will 
have the comparative study of the various jurisdictions 

before we hear briefs? 

THE CHAIRMAN: Yes. So that there will be no 
briefs heard before the 24th of September. 

MR. ROWNTREE: Would you like me to move a 
motion to that effect? 

MR. FINFELMAN: With regard to the question 
as to whethe> the comparative analysis of legislation 
would be available, this analysis will cover the 
common-law jurisdictions of Canada, Quebec may have to 
be treated separately, and we may not be prepared to 
deal with legislation across the border; but 80 far 
as the common-law juriscictions of Canada are concerned 
that matter should be available within a month, 

MR. METZLER: I will supply the secretary 
with copies of it; and, of course, I can send it to 
individual members once it is availakhbe. 

THE CHAIRMAN: Then, if there is no objection 
to the date that I have mentioned, namely, Monday the 
23rd of September at the hour of 11 o'clock in the 
forenoon, I declare this session of the Committee 
adjourned till that time. 

MR. PERKINS: Do2s the Committee wish to 
make any recommendation as to the appearances of 
these submissions? Have you any ideas as co who 
you want to appear first, or second? 


THE CHAIRMAN: I don't think so. 
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MR. MACAULAY: I thought you said the 
order in which the briefs came in. 
THE CHAIRMAN: Yes; the order in which 


the briefs come in. 


---Proceedings adjourned until Monday, the 23rd of 
September, 1957, at 11 A.M. 
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